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Parties to construction contracts constantly negotiate a myriad of matters concerning their existing 
contracts. Examples include: variation of an existing contract; additional works as a separate contract; 
call off contracts under framework agreements; settlement of existing claims; and amicable settlement 
of disputes. Such negotiation options may lead to a scenario of multiple contracts between the parties 
under which disputes may arise. This paper critically examines the issues associated with 
adjudication in such a multi contract scenario and how they have been decided by the court. It is 
hoped that, by providing in one place understanding of the range of solutions in the most commonly 
encountered factual contexts, it will be a useful reference for parties to construction contracts, their 
advisers and adjudicators. 
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INTRODUCTION 

 

The inherent nature of construction projects makes negotiation an inevitable adjunct to any 

contractual dispute resolution method. It is common practice for a construction contract to be 

entered into on the basis of an agreed contract price and completion date for the work 

specified in it. These aspects of the agreement are often subject to review to reflect the impact 

of a variety unexpected change events, eg, changes in the specified work, encountering 

unforeseeable ground conditions, delay by the project owner in providing the contractor with 

necessary information, and exceptionally adverse weather conditions. Most contracts require 

contractors’ claims for additional money and time as compensation for the impact of change 

events to provide particularisation of the impact by the individual change events complained 

of. These events often occur simultaneously and interact in complex ways that make such 

particularisation a challenge. It is the general practice, at the end of each month or other 

agreed period, to measure the work completed to date without defects and to value it for the 

purpose of determining the amount the contractor is entitled to be paid on account. 

Considering the large volumes of work items involved and the complexities of adjusting the 

contract price for change, the huge scope for potential differences between the contractor’s 

assessments and those of the project owner’s professional agents is only too obvious. The 

demands of the Civil Procedure Rules (CPR), pragmatism and enlightened self-interest in 

relation to the risk of delays and costs of litigation and arbitration drive amicable settlement 

of most claims and disputes arising from them.  

 

In a wider context, parties to construction parties are generally free to enter into any 

subsequent agreement, in whatever terms they wish, concerning the subject matter of their 

contract. The freedom to reach related agreements to an existing contract is epitomised by 

framework contracting, which entails a framework agreement under which distinct work 

packages are developed throughout the duration of the framework as separate contracts. 

Negotiation of a myriad of matters is therefore ubiquitous among parties to construction 

contracts of even modest size. The outcomes of negotiation are agreements carrying a variety 

of labels such as ‘settlement agreement’, ‘compromise agreement’, ‘variation agreement’, 

‘supplemental agreement’ or ‘side agreement’. 
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An agreement of whatever ilk in this context may itself give rise to separate disputes 

concerning: whether agreement was actually reached; the terms of the agreement; the 

relationship with the mother contract; breach of the agreement; whether it was vitiated by 

economic duress; and whether effective steps were taken to avoid it for duress. Whether these 

types of dispute may be resolved by adjudication under the Housing Grants, Construction and 

Regeneration Act 1996 (HGCRA) has been a matter of considerable controversy. The 

purpose of this paper is to examine critically the case law that has built up on the controversy 

to identify the relevant legal principles and practice points for parties to construction 

contracts and their legal advisers. It is organised in six sections. An issue running through the 

general controversy concerns the more general question of the differences in scope of dispute 

resolution clauses referring disputes ‘arising under’, ‘connection with’, ‘in relation to’, or 

‘arising out of and under’ the contract. A disputes clause may even use a combination of 

these scoping phraseologies. The scope of adjudication clauses is therefore examined first. 

The key court decisions on disputes concerning these agreements are outlined and analysed in 

Sections II (agreements reached before adjudicators’ decisions), III (agreements after 

adjudicators’ decisions) and IV (agreements with third parties). Applicable legal principles 

and implications for practice are discussed in Section V. Finally, brief conclusions are drawn. 

 

I  THE SCOPE OF ADJUDICATION CLAUSES 

 

The scope of the dispute resolution clause may incentivise a reluctant respondent in dispute 

resolution proceedings to challenge the proceedings on the ground that the dispute being 

referred is not within the dispute resolution clause. There is therefore a long line of 

authorities concerning the meanings of the scoping phraseologies in dispute resolution 

clauses.
1
 For example, in Mackender v Feldia AG

2
 it was held that disputes ‘arising under the 

contract’ included disputes concerning whether the contract had become illegal to perform or 

a voidable contract had been validly rescinded. However, in Fillite (Runcorn) Ltd v Aqua-lift
3
 

the Court of Appeal held that that form of words would not cover disputes concerning 

negligent misstatement under the principle in Hedley Byrne Co Ltd v Heller & Partners Ltd
4
 

or innocent misrepresentation under the Misrepresentation Act 1967. In Ashville Investments 

v Elmer Contractors
5
 the arbitration clause covered ‘any dispute or difference as to the 

construction of this Contract or any matter or thing of whatsoever nature arising thereunder or 

in connection therewith’. The Court of Appeal stated that ‘any matter . . . arising thereunder’ 

included disputes about the interpretation of the terms of the contract whilst ‘any matter ... in 

connection therewith’ covered disputes concerning rectification of the contract, negligent 

misstatement and misrepresentation. 

 

The decision of the House of Lords in Fiona Trust and Holding Corp and Others v Privalov 

and Others
6
 suggests that these authorities may no longer be applicable, at least in arbitration 

clauses. That litigation arose from eight charterparties in the same form between entities 

within the Russian Sovcomflot group of companies and eight charterers. The dispute 

resolution clause stated:  

                                                           
1
  For an earlier review of these authorities see S K Chatterjee, ‘Do Disputes Arise ‘out of’ or ‘under’ or 

‘out of and under’ a contract?’ (1994) Arbitration 117. 
2
   [1967] 2 QB 590. 

3
   (1989) 45 BLR 27  (hereafter Fillite v Aqua-lift). 

4
  [1964] AC 465. 

5
  (1989) 37 BLR 55. 

6
   [2007] UKHL 40 (hereafter Fiona Trust). 
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‘Any dispute arising under this charter [author’s emphasis] shall be decided by the English 
courts to whose jurisdiction the parties hereby agree. Notwithstanding the foregoing, …, either 
party may, by giving written notice of election to the other party, elect to have such dispute 
referred…to arbitration in London…’ 

 

The owners of the ships alleged that the charterparties had been procured by bribery of 

certain of their senior officers and purported to rescind them on that ground. When 

proceedings were commenced in the English court for a declaration that the charterparties 

had been validly rescinded, the charterers applied to stay them to arbitration. In their response 

to this application, the owners argued that the question whether the charterparties had been 

validly rescinded for bribery was outside the scope of the arbitration agreement.  Morrison J 

accepted this argument and declined to stay the claim for rescission.
7
 The Court of Appeal 

allowed the charterers’ appeal.
8
 Referring to the long line of authorities on the ambit of 

arbitration and related clauses, Longmore LJ, who handed down the judgment of the Court, 

stated:
9
 

 
‘Not all the authorities are readily reconcilable but they are well known in this field and some 
or all are invariably cited by counsel in cases such as this. Hearings and judgments get longer 
as new authorities have to be considered. For our part we consider that the time has now 
come for a line of some sort to be drawn and a fresh start made at any rate for cases arising in 
an international commercial context. Ordinary businessmen would be surprised at the nice 
distinctions drawn in the cases and the time taken up by argument in debating whether a 
particular case falls within one set of words or another very similar set of words. If 
businessmen go to the trouble of agreeing that their disputes be heard in the courts of a 
particular country or by tribunal of their choice they do not expect (at any rate when they were 
making the contract in the first place) that time and expense will be taken in lengthy argument 
about the nature of particular causes of action and whether any particular cause of action 
comes within the meaning of the particular phrase they have chosen in their arbitration clause. 
If any businessman did want to exclude disputes about the validity of a contract, it would be 
comparatively simple to say so’. 

 

The appeal by the owners failed in the House of Lords. Applauding the opinion of Longmore 

LJ that the time had come to make a fresh start, Lord Hoffmann stated that arbitration 

agreements are to be construed with the presumption that the parties, as rational businessmen, 

are likely to have intended that ‘any dispute arising out of the relationship are to be decided 

by the same tribunal. According to this approach, each of the formulations analysed by the 

authorities, including ‘dispute under the contract’, would now be wide enough to include 

disputes concerning the validity, rectification, rescission or frustration of the contract, 

misrepresentation, negligent misstatement, or other tort claims. 

 

The right to refer to adjudication is stated in s 108(1) of the HGCRA as applicable to any 

‘dispute under the contract’. In SG South Ltd v King’s Head Cirencester LLP
10

 the claimant 

contractor referred to adjudication a non-payment dispute under a construction contract for 

works including the conversion, restoration and refurbishment of existing buildings into a 

shopping arcade and a hotel. The defendant (the employer under the contract) contended that 

it had uncovered widespread fraud by the claimant in relation to the works and requested the 

adjudicator to halt the proceedings. Akenhead J examined the impact of an allegation of fraud 

at two stages in an adjudication. Where it is raised before the adjudicator, the adjudicator’s 

                                                           
7
  Fiona Trust & Holding Corp v Privalov [2006] EWHC 2583 (Comm); [2007] 1 All ER (Comm).  

8
  Fiona Trust and Holding Corp and Others v. Privalov and Others [2007] EWCA Civ 20. 

9
  Above n 8, at [17]. 

10
   [2009] EWHC 2645 (TCC); [2010] BLR 47; [2010] CILL 2793. 
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decision on it would ordinarily be enforceable. Here, the response of the adjudicator had been 

that the fraud allegation was a criminal offence outside his jurisdiction that should be referred 

to the police or the court. The judge reserved his opinion on the question of whether a fraud 

allegation in an adjudication gives rise to a dispute under the contract because he had 

received no argument on the point.  

 

In Air Design (Kent) Ltd v Deerglen (Jersey) Ltd
11

 the defendant main contractor entered into 

a contract with the claimant sub-contractor to carry out mechanical works on a building 

project. The contract, which was referred to as the ‘basebuild contract’, incorporated the JCT 

Intermediate Form of Sub-contract. Additional work packages referred to as ‘CPA works’ 

and ‘BMS works’ were then instructed. A payment dispute spanning all the work packages 

was referred by the sub-contractor to adjudication which the main contractor opposed on the 

jurisdictional ground that the dispute arose under multiple contracts.
12

 The adjudicator 

determined that the subsequent works orders were variations to the ‘basebuild contract’ and 

made a payment decision in the sub-contractor’s favour. Akenhead J examined the facts and 

agreed with the adjudicator. He added that, as the adjudicator had been validly appointed 

under the ‘basebuild contract’, his determination that the subsequent work packages were 

variations to it was binding even if wrong.
13

 Interestingly, the judge stated that, by analogy 

with Fiona Trust, the effect of the adjudication clause allowing reference of any ‘dispute or 

difference’ was to widen the adjudicator’s jurisdiction to cover ‘any dispute arising out of the 

relationship into which they have entered or purported to enter’, including disputes covering 

all the work packages.
14

  

 

In Hillcrest Homes Ltd v Beresford & Curbishley Ltd
15

 the defendant (B&C) was engaged under a 

JCT design and build contract for the design and construction of residential property for 

Hillcrest, property developers. The Employer’s Requirements issued to tenderers stated that 

Hillcrest’s contract of engagement for the services of structural engineers would be novated 

to the successful tenderer on execution of the building contract. This did not happen because 

the structural engineers were unwilling to enter into the new relationship. B&C invoked 

adjudication seeking declarations on various matters, including that Hillcrest had made a 

negligent misstatement regarding the novation and that B&C were entitled to damages for 

misrepresentation under the Misrepresentation Act 1967. The adjudicator decided that B&C 

were entitled to damages for misrepresentation. 

 

A declaration sought by Hillcrest in the TCC proceedings was that, on the authority of Fillite 

v Aqua-lift, the claim for misrepresentation did not lead to a dispute ‘arising under the 

contract’ and that, therefore, the adjudicator had determined it without jurisdiction. Hillcrest 

                                                           
11

   [2008] EWHC 3047 (TCC); [2009] CILL 2657. 
12

  Paragraph 8 (1) of Part I of the Scheme provides that an adjudicator may adjudicate at the same time on 

more than dispute only with the consent of the parties. Paragraph 8(2) makes a similar prohibition of 

simultaneous adjudication of related disputes under different contracts. Where the Scheme applies, an 

adjudicator does not therefore have jurisdiction to decide multiple disputes simultaneously referred to 

him or her unless the parties agree: Bothma (t/a DAB Builders) v Mayhaven Healthcare Ltd. [2007] 

EWCA Civ 527; 114 Con LR 131. 
13

  This case therefore has the distinction of involving an overlap of a substantive dispute with a 

jurisdictional one. An element of the substantive dispute he undoubtedly had jurisdiction over required 

determination of his own jurisdiction over all the work packages on a binding basis. 
14

  In Supablast (Nationwide) Ltd v Story Rail Ltd [2010] EWHC 56 (TCC); [2010] BLR 211, which arose 

from similar facts, the same judge adopted the same analysis and concluded that the adjudicator’s 

determination that there was a single contract was binding on the parties. 
15

  [2014] EWHC 280 (TCC) (hereafter Hillcrest v Beresford). 
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submitted that, contrary to the defendant’s contention, Fiona Trust had no application to 

adjudication clauses. HHJ Raynor QC did not consider this submission further than stating 

that it had ‘considerable force’.
16

 However, as a matter of construction of the dispute 

resolution clauses in the building contract, he held that the adjudicator did not have 

jurisdiction in relation to the misrepresentation claim. The reason for this conclusion is that, 

whilst the adjudication clause covered disputes ‘arising under the contract’, the scope of the 

arbitration clause was stated as ‘any dispute or difference … of any kind whatsoever arising 

out of or in connection with this Contract’. In the judge’s opinion, the draftsmen must be 

taken to have intended that the scope of disputes capable of being referred to adjudication 

was to be narrower than that of the arbitration clause. 

 
In ISG Retail v Castletech Construction Ltd

17
 the claimant had made an advance payment of 

pursuant to a contract with the defendant.  Contending that the defendant had completely 

failed to perform any of its obligations under the contract, the claimant claimed repayment of 

the advance payment and referred the resulting dispute to adjudication. The basis of the claim 

was stated as the remedy of restitution for total failure of consideration as a remedy for the 

breach of contract.  One of the grounds on which the adjudicator’s decision ordering 

repayment was challenged was that a dispute resulting from a claim in restitution was not one 

‘arising under the contract’. Edwards-Stuart J stated that a claim in restitution for a breach of 

contract that amounts to total failure of consideration was supported by authority.
18

  He added 

that a dispute about a breach of contract is a dispute under the contract even if the remedy 

sought is in restitution rather than damages. 

 

However, the provisions that implement the HGCRA into a particular contract may widen the 

scope of disputes that may be referred, eg, by using dispute scoping formulations such as 

‘disputes arising out of’ or ‘disputes in connection with’ the contract. In L Brown & Sons Ltd 

v Crosby Homes (North West) Ltd
19

 the adjudication clause in the applicable standard form 

contract was amended to replace ‘dispute under the contract’ with ‘dispute under, out of or in 

connection with the contract’. The issue was whether a dispute concerning alleged 

agreements referred to as “side agreements” could be referred to adjudication. Ramsey J held 

that the “side agreements” were variations to the existing contract and that, therefore, the 

dispute arose under the contract. He stated that, in any case, the amended scope covered 

them. 

 

In J Murphy & Sons Ltd v W Maher & Sons Ltd
20

 the claimant, a sub-contractor, sub-sub-

contracted to Maher  under a contract which incorporated the NEC3 Engineering and 

Construction Subcontract. Under Clause W2 of this contract, a party had the right to refer 

‘any dispute arising under or in connection with this subcontract’ to adjudication. The 

contract provided that the applicable ANB was the TCC. The parties had engaged in 

exchanges over Maher’s submitted final account culminating in what Maher contended was a 

final settlement for a gross final valuation of £720,000. For months, Murphy neither paid 

pursuant to the agreement nor even acknowledged receipt of written reminders of the overdue 

account. Murphy eventually submitted a gross valuation of the Maher’s work at a 

significantly reduced figure. Maher served Notice of Adjudication under Clause W2 and had 

                                                           
16

  Above n 15, at [50]. 
17

   [2015] EWHC 1443 (TCC); [2015] CILL 3680. 
18

  He cited Stocznia Gdynia SA v Gearbulk Holdings Ltd [2009] EWCA Civ 75; [2009] 3 WLR 677; and 

Fibrosa Spolka Akcyjna v Fairbairn Lawson Combe Barbour Ltd [1943] AC 32. 
19

   [2005] EWHC 3503 (TCC). (hereafter Brown v Crosby) 
20

   [2016] EWHC 1148 (TCC); 166 Con LR 228; [2016] CILL 3839 (hereafter Murphy v Maher). 
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an adjudicator nominated by the Royal Institution of Chartered Surveyors (RICS). Murphy 

raised the jurisdictional objection that, on account of the error in specifying the TCC as the 

ANB, the Scheme applied in place of the contractual adjudication clause and that, therefore, 

the adjudicator should have been appointed under the Scheme. Maher took a pragmatic view 

of the challenge, served a fresh Notice of Adjudication under the Scheme, and applied to the 

RICS for another nomination. Under the Scheme there is a right to refer to adjudication 

‘disputes under the contract’, a narrower scope than under the NEC standard adjudication 

clause. 

 

Murphy characterised the dispute referred as one about the alleged final settlement agreement 

and, by a Part 8 application, sought a declaration that the adjudicator had lacked jurisdiction 

because the dispute had not arisen ‘under’ the contract. After a review of the authorities on 

the ambit of adjudication clauses, Akenhead J stated that the commercial common sense 

approach to the construction of arbitration clauses articulated by Lord Hoffmann in Fiona 

Trust also applies to adjudication clauses. Referring to the debate concerning the 

jurisdictional distinctions associated with disputes ‘under the contract’, ‘arising out of’, ‘or 

connection with’, he stated:
21

 

 
‘In this context, I consider that the Courts at the highest level have strongly signposted a 
departure from such previous distinctions and that the Courts on adjudication cases should 
follow this direction. It follows that a dispute as to whether all or some of the alleged 
entitlements which one contractual party has against the other has been settled in a binding 
way arises ‘under’ the original contract. That is wholly logical because what is supposedly 
settled is the alleged entitlement to be paid ‘under’ the original sub-sub-contract (in this case) 
of Maher. It would be extraordinary and illogical if the parties here or Parliament had intended 
that an otherwise properly appointed adjudicator would have jurisdiction if addressing what 
entitlement a contractor or sub-contractor might have to be paid in all circumstances save in 
relation to where a dispute arises as to whether that entitlement had been settled. If Murphy 
was right, save by ad hoc agreement, one could never adjudicate in a construction contract on 
an interim or final account which had been agreed in some binding way; that makes 
commercial and policy nonsense in circumstances in which such agreements must occur all 
the time and should be encouraged and supported by retaining the right to adjudicate if one 
party seeks to challenge the settlement on one basis or another.’ 

 

There was very mild acceptance by the Supreme Court in Aspect Contracts (Asbestos) Ltd v 

Higgins Construction Plc
22

 of the proposition that the Fiona Trust approach is applicable to 

bring a tort claim ‘coterminous’ with a claim under the contract within the right to refer to 

adjudication under s 108(1) of the HGCRA. That case concerned whether, after making 

payment as ordered by an adjudicator, the paying party may bring proceedings for final 

determination of not only the dispute and repayment but also the related questions of the 

applicable limitation period and the legal basis of such an action. It was contended on behalf 

of Aspect that where a party has a tort claim ‘coterminous’ with a claim under the contract, 

Fiona Trust applies to bring the tort claim within s 108(1). Counsel for Higgins rejected this 

contention. However, Lord Mance, with whom the rest of the Court agreed, stated, but 

without deciding the point, that he was happy to proceed on the basis that Fiona Trust so 

applied. 

 

                                                           
21

  Above no 20, at [32]. 
22

   [2015] UKSC 38 at [14]. See also the Supreme Court decision in Bresco Electrical Services Ltd (In 

Liquidation) v Michael J Lonsdale (Electrical) Ltd [2020] UKSC 25; [2020] B.L.R. 497 in which Lord 

Briggs JSC (with whom the rest of the court agreed) made comments more supportive of the wide 

construction of the scope of adjudication under the HGCRA. 
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AGREEMENTS PRECEDING ADJUDICATORS’ DECISIONS 

 

 

Lathom Construction Ltd v Brian Cross and Anne Cross
23

  

 

The parties reached a compromise agreement on their claims and counterclaims under a 

building contract. In response to an interim certificate and invoices raised on the strength of 

the agreement, the defendants argued that they were entitled under the agreement to withhold 

£5,000 plus VAT on account of outstanding works. The claimant commenced court 

proceedings to enforce the agreement but had second thoughts and referred the matter to an 

adjudicator as a dispute under the original contract. The defendants challenged the 

adjudication on the grounds that the matter referred had been the subject of a compromise 

agreement. Both parties were in agreement that the compromise agreement was not a 

qualifying construction contract. Although the adjudicator decided that a compromise had 

had been reached, he went on to decide that the defendants were not entitled to the withheld 

amount and ordered payment accordingly.  

 

In proceedings brought by the claimant to enforce the decision, the defendants contended 

that, on account of the compromise agreement, the adjudicator had acted without jurisdiction. 

Two arguments can fairly be read into this challenge. First, having been appointed under the 

construction contract, the adjudicator lacked jurisdiction to decide a dispute about the 

performance of the compromise agreement, a separate contract. Second, as the parties were in 

agreement that compromise agreement was not construction contract, there was no right 

under it to refer to adjudication in the absence of an express adjudication clause in it. HHJ 

Mackay QC held that the defendants had a real prospect of successfully defending the claim 

on the grounds that it had been the subject of a compromise agreement that was not a 

construction contract and refused the application for summary judgment.  

 

Shepherd Construction Ltd v. Mecright Ltd
24

 

 

Mecright was Shepherd’s steelwork sub-contractor. The parties encountered differences 

concerning the gross valuation of the sub-contract works for the purposes of interim payment. 

After the works had reached practical completion, they decided to meet to reconcile their 

figures on final payment. The meeting resulted in a written agreement dated 15 March 2000 

that stated:
25

 

 
‘We, Mecright Ltd., accept the sum of £366,600 in respect of manufacture, supply, delivery and 
installation of steel trees, steel posts assembly, hand rails and sundry metal work carried out 
by us in full and final settlement of all our claims under the above contract but without 
prejudice to our outstanding obligations.’ 

 

Shepherd made some payment pursuant to the agreement but the amount was less than 

expected by Mecright.  Following written protests, Mecright served notice on 3 July 2000 to 

refer to adjudication. Its case in the notice of adjudication was that, in breach of the sub-

contract, Shepherd had failed to make proper payment. Neither this notice nor the subsequent 

referral mentioned the agreement. Following appointment of the adjudicator, Shepherd wrote 

on 11 July contending that the effect of the agreement was that there was no dispute capable 

                                                           
23

   [1999] Adj LR 10/29 (hereafter Lathom v Cross). 
24

    [2000] BLR 489 (hereafter Shepherd v Mecright). 
25

  Above no 24, at [8]. 
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of being adjudicated. Mecright replied on 12 July stating that the agreement had been entered 

into under economic duress. 

 

Shepherd applied under Part 8 of the CPR for a declaration that the adjudicator had lacked 

jurisdiction. It was common ground that the parties had entered into a settlement agreement 

which, but for the plea of economic duress, extinguished all existing disputes. On the issue of 

economic duress, HHJ Lloyd QC stated that, as Mecright had raised the duress issue only 

after the appointment of the adjudicator, the latter had acquired jurisdiction to consider its 

effect on the settlement. The judge found a second reason why the adjudicator would not 

have acquired jurisdiction to decide the duress issue. In his opinion, a dispute as to whether a 

contract is void for economic duress does not generally arise ‘under’ the contract. He 

concluded from this analysis that the settlement agreement remained valid until a court 

declared it void for economic duress. Deriving support from Lathom v Cross, the judge 

agreed with Shepherd that the settlement agreement had the effect of extinguishing any pre-

existing dispute about payment. He held that Shepherd was, therefore, entitled to the 

declaration. 

 

Quality Street Properties (Trading) Ltd v Elmwood (Glasgow) Ltd
26

  

 

Elmwood sought to refer disputes about its final account to adjudication. Quality Street 

contended that the disputes had been settled by a compromise agreement and that there was, 

for that reason, no dispute capable of being referred to adjudication. Elmwood disputed that 

there was such agreement. Quality Street brought proceedings for the court’s determination 

of the question of the existence of the compromise agreement and an order stopping the 

adjudication from going ahead. The court issued the Scottish equivalent of an interim 

injunction against the adjudication but it was then discharged on the grounds that the effect of 

the right to refer to adjudication at any time allowed the concurrent proceedings.
27

 The case 

was an appeal against the discharge and for reinstatement of the injunction.  The Sheriff 

Principal reinstated the injunction against the adjudication on grounds that Quality Street had 

made a prima facie case for the existence of a compromise agreement in relation to the same 

dispute. Observing that the adjudicator’s decision on the existence of the compromise 

agreement was unlikely to be acceptable to both parties, he stated that, as a matter of 

expediency, it was preferable for that question to be decided by the court as the dispute would 

still end up in court. 

 

J W Hughes Building Contractors Ltd v GB Metalwork Ltd
28

 

 

JWH engaged GBM as sub-contractor for the fabrication and erection of steelwork. On 

account of delay in the commencement of GBM’s work for which JWH was responsible, 

GBM claimed additional payment. JWH responded with a claim for contra-charges. The 

parties then entered into communications with each other concerning their mutual claims, 

culminating in a referral by GBM to adjudication.  On being nominated, the adjudicator 

communicated with the parties and made it clear that one of the terms of his appointment was 

that he would have jurisdiction to determine questions of his own jurisdiction. In the 

adjudication JHW contended that GBM’s claim had been compromised and that, as there was 

                                                           
26

   (2002) SCLR 1118; (2002) CILL 1922. 
27

   Other decisions supporting the principle that the same dispute may be in concurrent litigation and 

adjudication proceedings include Herschel Engineering Ltd. v. Breen Property Ltd. [2000] BLR 272  and 

DGT Steel Cladding Ltd. v. Cubitt Building & Interiors [2007] EWHC 1584 (TCC); [2007] BLR 371.  
28

   [2003] EWHC 2421 (TCC). 
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no longer any dispute on that claim, the adjudicator had no jurisdiction to proceed. The 

adjudicator considered the arguments on the compromise issue and rejected them.  

 

JWH raised the same jurisdictional challenge against enforcement of the adjudicator’s 

decision ordering payment of GBM’s claim. Forbes J found that neither party had objected to 

the adjudicator’s proposal that he would have jurisdiction to determine his own jurisdiction. 

Agreeing with counsel for GBM that the effect of the failure to object was the loss of the right of 

jurisdictional objection by a waiver and/or estoppel, he therefore held that it was no longer open 

to JWH to raise the same challenge against enforcement.  He took particular notice of the fact 

that JWH was represented by experienced solicitors when the adjudicator was being 

appointed. 

 

Quarmby Construction Co Ltd v Larraby Land Ltd
29

 

 

In response to the defendant employer’s notice of adjudication seeking delay damages from 

the claimant contractor, the latter made a settlement offer in these terms:
30

 

 
‘We were extremely disappointed to receive your notice of adjudication dated 13th July 2001, 
particularly as you had indicated that you wished to resolve our differences without the need 
for proceedings. As you are well aware, there are a number of live issues between us, not least 
your refusal to honour valuation no. 12. However, for purely commercial reasons only, we are 
prepared to pay you the sum of £43,196.85 in full and final settlement of your claims relating to 
liquidated and ascertained damages under the contract….This payment will not constitute an 
admission that these sums are due and owing to Larraby Land Limited, nor that Quarmby 
Construction Company Limited waives its rights to challenge certificates issued by the 
Architect [author’s emphasis].’ 

 

The employer accepted the offer and the contractor paid accordingly. However, the contractor 

subsequently referred to an adjudicator a claim for extension of time and refund of the 

liquidated damages. The adjudicator determined that the settlement agreement did not prevent 

contractor’s claim and made a decision ordering payment that the contractor sought to 

enforce. HHJ Grenfell QC stated that the adjudicator had been right to consider whether the 

contractor’s claim was within the settlement agreement although the issue went to his 

jurisdiction. In other words, the adjudicator’s erroneous determination of the issue would not 

have been binding at enforcement.  Stating that the adjudicator had determined the issue 

correctly, he held that the contractor was entitled to enforcement of the decision.  

 

The adjudicator was appointed under the original construction contract rather than the 

settlement agreement. The judge did not therefore have to consider whether the settlement 

agreement was a construction contract. On the issue of whether a dispute about settlement 

agreement was one under the contract, he expressed disagreement with the opinion of HHJ 

LLoyd QC in Shepherd v Mecright on the issue. In his opinion, the construction of s. 108 in 

that case was unduly narrow. 

 

Westminster Building Co Ltd v Beckingham
31

  

                                                           
29

   [2003] Adj CS 04/14. 
30

  Above no 29, at [2] 
31

   [2004] EWHC 138 (TCC); [2004] BLR 163 (hereafter Westminster Building Co Ltd v 

Beckingham). 
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The defendant refused to pay certificates issued by the contract administrator under a 

construction contract with the claimant contractor, contending that they had subsequently 

entered into an agreement capping the total payment for the work and that the cap would be 

exceeded if he paid on the certificates. Relying on the adjudication clause in the contract, the 

claimant contractor referred the payment dispute to adjudication and obtained a decision that 

it sought to enforce by a summary judgment application. 

 

One of the defences in both the adjudication and the summary judgment application was that 

the effect of the capping agreement was to compromise all underlying disputes and that, 

therefore, there was no jurisdiction to decide the dispute. Reliance was placed on Shepherd v 

Mecright. The adjudicator decided that the capping agreement had been intended as a 

variation agreement that was ineffective for lack of consideration. HHJ Thornton QC agreed 

with the adjudicator’s contractual analysis. On the relevance of Shepherd v Mecright, he 

stated:
32

 

‘That case is, however, not relevant to this one. First and foremost, the agreement of 20 
February 2003 was not a settlement agreement settling all disputes or a standalone agreement. 
It was clearly and clearly intended to be a variation agreement varying the terms of the 
underlying contract. It is to be read with and as part of that underlying contract. Furthermore, 
it does not settle all disputes, it merely provides a new contract sum or cap, albeit that that cap 
is subject to unspecified deductions. Thus, a dispute as to whether it is enforceable is one 
arising under the contract since its terms form part of, and are to be read with, the underlying 
contract.’ 
 

Brown v Crosby 

 

The claimant contractor entered into a contract for the construction of residential apartments 

for the defendant developer. The parties subsequently entered into an agreement, referred to 

as a ‘side agreement’, changing the reference date for the contractor’s entitlement to a bonus 

for early completion and waiving liquidated damages. The claimant later unsuccessfully 

sought payment of the bonus under the agreement and reimbursements of liquidated damages 

allegedly levied in breach of the side agreement and referred the matter to adjudication. The 

adjudicator rejected the developer’s jurisdictional challenge and made a decision for the 

claimant. The claimant sought enforcement of the decision whilst the developer sought 

declarations on various matters, including that the dispute arose under the agreement rather 

than the original contract and that, therefore, he had acted without jurisdiction. 

 

Ramsey J held that the agreement amounted to a variation to the original contract and that, 

therefore, the adjudicator appointed to decide a dispute concerning the agreement had had 

jurisdiction. He stated:
33

 

                                                           
32

  Above no 31, at [25]. 
33

  Above no 19, at [51]. 
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‘In addition, I bear in mind that it is quite common in the construction industry for parties to 
enter into side or supplemental agreements which add to or vary the terms when matters arise 
during the course of the contract. Those agreements frequently do not have their own 
provisions for dispute resolution, including adjudication. If the officious bystander had asked 
such parties what dispute resolution methods applied, I consider that they would invariably 
assume that those in the underlying contract would apply. The idea that different or no 
provisions applied to such additional changed obligations would, in my judgment, be an 
impossible situation and make adjudication unworkable for such projects’ 

 

This rationalisation is in line with the statement by Lord Hoffmann in the Fiona Trust case, 

which it predates, that rational businessmen contemplating a contract for a transaction are 

likely to agree the same dispute resolution method for all disputes from that transaction. 

Ramsey J also stated that, as the original contract covered disputes arising ‘under, out of or in 

connection with the contract’, the adjudicator would have had jurisdiction even if he had 

determined that the agreement was a standalone settlement agreement.
34

 
 

CPL Contracting Ltd v Cadenza Residential Ltd
35

 

 

The contract between the parties provided that if the contractor submitted a payment 

application and the employer failed to serve any notice challenging the amount stated as due, 

the whole amount applied for became payable in full. On September 11, 2003 the contractor 

submitted Application No. 13 for £86,395.42 plus VAT against which the employer served 

no notice. The employer’s representative made various deductions and issued a payment 

certificate for £47,736.92. The contractor wrote to the employer enclosing an invoice for the 

reduced amount. The accompanying letter stated that the invoice was for payment of 

Application No. 13 as agreed. The employer served notice to withhold £4,500 as liquidated 

damages for delay and paid £43,226.72 plus VAT. 

 

Nothing further was said about this application until about seven months later when CPL 

served a notice to refer to adjudication. The dispute was described as failure to pay 

Application No. 13 in full. The basis of the claim was that the consequence of the employer’s 

failure to serve any notice against the application was that the employer should have paid in 

full £86,395.42 plus VAT and that the dispute had crystallised when the employer paid the 

reduced amount. The employer participated in the adjudication but with reservation of 

position on jurisdiction. The adjudicator accepted the contractor’s argument and ordered 

payment of the outstanding amount. In proceedings for summary judgment to enforce the 

decision, HHJ Kirkham stated that, looking at the conduct of the parties objectively, any 

dispute that might have crystallised had been compromised. She therefore rejected the 

summary judgment application. 

 

McConnell Dowell Constructors (Aust) Pty Ltd v National Grid Gas Plc
36

 

 

The claimant contracted to carry out the construction of a gas pipeline for the defendant 

(NGG). A dispute about additional payment and extension of time was resolved by a 

documented agreement referred to as a ‘Supplemental Agreement’ revising the contract price 

                                                           
34

  This construction of the adjudication clause is consistent with Ashville Investments v. Elmer Contractors 

[1989] QB 488; [1988] 3 WLR 867 in which the Court Appeal construed the scope of disputes ‘in 

connection with’ in an arbitration clause to include claims for rectification or misrepresentation. 
35

   [2005] TCLR 1. 
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and the contractual completion date and setting out the disputes and the matters that had 

given rise to it. It was also stated in the preamble to the agreement that ‘The terms of the 

Contract shall continue with full force and effect save and except to the extent to which the 

terms of this Supplemental Agreement modify, alter or vary the terms contained in the 

Contract.’ 

 

Following completion of the works, the claimants claimed further additional payment based 

on re-measurement of provisional sum work, provisional quantities and compensation alleged 

to have accrued after the agreement. Rejection of the claim resulted in a reference to 

adjudication. NGG challenged the adjudicator’s jurisdiction on the grounds that the issues 

arose under the Supplemental Agreement, which had no adjudication clause. It then 

participated in the adjudication with reservation of position on the jurisdictional point. The 

adjudicator decided that the agreement took effect as a variation to the construction contract 

and ordered payment. In the proceedings to enforce the decision, Jackson J, as he then was, 

determined that, as a matter of its construction,   the Supplemental Agreement operated as a 

variation to the contract and, as such, was subject to the adjudication provisions in the 

construction contract. After reviewing the earlier cases on the effect of settlement 

agreements, he distinguished Shepherd Mecright which was relied on by NGG on two points: 

(i) the agreement in that case compromised all existing claims and disputes between the 

parties; (ii) the agreement did not incorporate, expressly or impliedly or by the operation of 

the HGCRA, an adjudication clause. 

 

Capital Structures plc v Time & Tide Construction Ltd
37

  

 

The defendant, the main contractor under a construction contract, engaged the claimant as a 

sub-contractor for structural steelworks and cladding. A dispute arose between them and they 

entered into a supplemental agreement that provided expressly that ‘the parties are free to 

take any dispute to adjudication using the scheme rules under the Housing Grants, 

Construction and Regeneration Act 1996’. Although there was evidence of complaints by 

defendant that the claimant’s conduct leading to the agreement amounted to economic duress, 

the defendant did not take any step to avoid it until non-payment pursuant to the agreement 

was referred as a dispute by the claimant to adjudication. In the Response to the Referral 

Notice, the defendant stated that it had been forced to enter into the agreement under 

economic duress and that it was electing to avoid it. Details of the factors alleged to 

constitute economic duress were set out in the Response. In effect, the defendant was 

disputing the jurisdiction of the adjudicator on the grounds it had avoided the agreement. The 

adjudicator rejected the challenge and made a decision ordering payment to the claimant that 

it sought to enforce by a summary judgment application. HHJ Wilcox stated that the 

defendant had ‘an arguable, albeit shadowy, case as to economic duress’ and granted leave to 

defend.  

 

Mi-Space (UK) Ltd v Bridgwater Civil Engineering Ltd
38

  

 

In this case, the defendant, a sub-contractor to the claimant, suspended work over an interim 

payment dispute. By email, the claimant made an offer of payment provided the sub-

contractor withdrew the interim payment claim and recommenced work. With the exception 

                                                                                                                                                                                     
36

  2006] EWHC 2551 (TCC); [2007] BLR 92 (hereafter McConnell v National Grid). 
37

   [2006] EWHC 591 (TCC); [2006] 3 WLUK 215; [2006] BLR 226; [2006] CILL 2345 (hereafter Capital 

Structures) 
38

  Mi-Space (UK) Ltd v Bridgwater Civil Engineering Ltd [2015] EWHC 3360 (TCC). 
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of the last exchanges between them, all email communications between the parties were 

marked ‘without prejudice’. The sub-contractor declined to sign a document proffered by the 

main contractor as a formal settlement agreement. The sub-contractor then referred the 

disputed payment to adjudication and obtained a decision in its favour.  The main contractor 

sought a declaration from the court that there was a ’clear and properly recorded’ offer and 

acceptance in the email exchanges and that a binding settlement agreement had therefore 

been reached. The court provided two reasons for agreeing that the claimant was entitled to 

the declaration sought. First, ‘without prejudice’ is different from ‘subject to contract’, the 

recognised formula for denying an intention to contract. Secondly, the tag had been omitted 

from the last round of exchanges.        

 

AGREEMENTS AFTER ADJUDICATORS’ DECISIONS 

 

The effect of settlement agreements has been examined thus far in the context of agreement 

reached before the adjudicator’s decision. Parties may also use an adjudicator’s decision to 

work out a final resolution of their dispute and enter into settlement agreement accordingly. 

In Able Construction (UK) Ltd v Forest Property Development Ltd
39

 an adjudicator made a 

decision awarding the claimant £166,464.33. The parties entered into settlement agreement 

whereby the defendant would pay the reduced amount of £150,000 in instalments in final 

settlement of all the issues in their dispute. The settlement agreement stated that the Able had 

the right to enforce the original adjudication decision in the event of Forest’s default on the 

agreement. Forest did not keep up with the agreed payment schedule and Able sought to 

enforce the decision pursuant to the agreement. Coulson J, as he then was, stated that the 

claimant was entitled to summary judgment to enforce the original decision. He appeared to 

be of the view that, after the default on the agreement, the right to enforce the original 

decision would still have applied even if it had not been provided for it in express terms. 

 

RMC Building & Civil Engineering Ltd v UK Construction Ltd
40

 

 

In that case, the defendant main contractor (UKC) failed to issue a Pay Less Notice against 

the claimant sub-contractor’s payment application. UKC argued before the adjudicator and 

the court that the application had been withdrawn after the deadline for the Pay Less Notice 

and that therefore there had been no dispute capable of being adjudicated. The adjudicator 

decided that the application had not been withdrawn. Edwards-Stuart J therefore did not have 

to consider this point but he explained that payment of the amount applied for became a right 

after failure to serve a valid Pay Less Notice and that, therefore, amendment or withdrawal by 

negotiation was no longer an option.
41

 

 

AGREEMENTS WITH  THIRD PARTIES 

 

It is trite law that performance of a pre-existing obligation would not ordinarily constitute 

valid consideration to support a new contract.
42

 An application of this principle is that 

                                                           
39

   [2009] EWHC 159 (TCC). 
40

   [2016] EWHC 241 (TCC); [2016] BLR 264. 
41

  To have been enforceable, the withdrawal agreement should have been supported with consideration. 
42

  Stilk v Myreck (1809) 170 ER. 1168; (1809) 2 Camp 317; Williams v Roffey Bros & Nicholls 

(Contractors) Ltd [1991] 1 QB 1; [1990] 2 WLR 1153; [1990] 1 All ER 512 the Court of Appeal 

recognised, as an exception, the situation where the performance of the pre-existing obligation yields 

practical commercial benefits to the other party. This exception was applied in MWB Business Exchange 

Centres Ltd v Rock Advertising Ltd. [2016] EWCA Civ 553; [2017] QB 604; [2016] 3 WLR 1519; 

[2016] 2 Lloyd's Rep 391. This decision was reversed by the Supreme Court but not on this  point  

https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=12&crumb-action=replace&docguid=ID662ADF060E911DCBF13E56A592A3094


                                                                                                                                                14 
 

acceptance of part payment in full satisfaction of a contractual debt is not binding.
43

 An 

exception to this rule is acceptance of the part payment by a third party in full and final 

settlement of the debt.
44

 In Bracken v Billinghurst
45

 the claimant obtained two adjudication 

decisions ordering the defendant to pay a total of £48,217.95 to the claimant. It was decided 

with jurisdiction in the first adjudication that the party to the contract was Mr Billinghurst 

and not his company, Advance Building Technology Ltd (ABT Ltd). The claimant made an 

offer to accept £6,000 in full and final settlement of the debt. ABT Ltd made a counter offer 

to pay £5,000 ‘in full and final settlement of all issues between yourself, Mr Billinghurst and 

Advance Building Technology Limited in relation to all matters of dispute’ concerning the 

project. A cheque for that amount was enclosed. HHJ Wilcox held that the cashing of the 

cheque provided a complete defence to a summary judgment application to enforce the 

amount decided in the two adjudications 

 

DISCUSSION OF IMPLICATIONS FOR PRACTICE 

 

The label given to an agreement is not determinative of its true effect in law. For the purposes 

of this discussion the term ‘settlement agreement’ is used hereafter as a generic label 

covering any of the agreements in the analysed decisions. The analysis identifies two types of 

legal effect any of these agreements can take. First, as exemplified by Shepherd v Mecright, it 

can create a new and discrete contract alongside, but separate from, the contract already 

existing between the parties (the mother construction contract). The ‘compromise agreement’ 

label is hereafter used reservedly to refer to this parallel legal relationship. A compromise 

agreement in this narrow sense is in full and final settlement of all or specific claims and 

related disputes under the mother construction contract. The second type of effect,   

epitomised by Brown v Crosby, is an agreed amendment to the terms of the contract already 

in place. The mother construction contract is then replaced by a new contract comprising the 

amended and un-amended terms. Matters that may be amended include the contract price, the 

date for completion, and a bonus for completing the works earlier than contractually required. 

The term ‘variation agreement’ is hereafter reservedly for an agreement having the second 

type of effect. 

 

The term ‘adjudication clause’ needs similar terminological clarification.  The HGCRA 

requires a construction contract to include a term giving the parties the right to refer any 

‘dispute under the contract’ to adjudication with the procedural elements mandated by s 108. 

The term ‘HGCRA adjudication clause’ is used here as a label for the type of clause that 

implements this requirement exactly and does not purport to widen its scope by employing 

phrases such as ‘dispute under, or arising out of or in connection with the contract’. Where 

the parties prefer arbitration to litigation as the final tribunal for their disputes, the disputes 

clause would have both an adjudication clause (either a contractual clause or Part I of the 

Scheme) and an arbitration clause. Hillcrest v Beresford suggests that, where a contract 

incorporates an HGCRA adjudication clause, a widely drawn arbitration clause could be 

taken as an intention to limit the matters within the adjudication clause to the historical scope 

of ‘disputes under the contract’. 

 

Adjudication under the mother construction contract 

 

                                                           
43

  Foakes v Beer (1884) 9 App Cas 605. 
44

  Hiranchand Punamchand v Temple [1911] 2 KB 339. 
45

   [2003] EWHC 1333 (TCC); [2004] TCLR 4; [2003] CILL 2039. 
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The analysis of the case law supports six propositions in relation to referral under the mother 

construction contract some of which are in conflict. An adjudicator’s decision on a matter 

that is yet to crystallise into a dispute is a nullity.
46

 Where a settlement agreement is clearly in 

final settlement of an existing claim (ie, a compromise agreement), its effect would be to 

prevent the claim crystallising into a dispute. Similarly, the effect of a compromise agreement 

may be to extinguish an existing dispute and related claims covered by it. Accordingly, the 

first proposition is that a compromise agreement prevents crystallisation of the claims within 

its ambit into a dispute or extinguishes relevant crystallised disputes. There is therefore no 

longer any dispute concerning the agreed matters capable of being referred to adjudication 

(Lathom v Cross; Shepherd v Mecright; Quality Street v Elmwood; CPL v Cadenza). 

 

Two approaches to the construction of the scope of adjudication clauses are discernible in the 

case law: the narrow as against the wide approach. The conflict in the propositions stems 

from the differences in these approaches. The narrow approach limits the application of 

Fiona Trust to arbitration clauses. With this approach, the answer to the question whether a 

dispute under a settlement agreement may be referred under a HGCRA adjudication clause in 

the mother construction contract makes it necessary, first, to determine the class of the 

settlement agreement:  a compromise agreement, a variation agreement, or a combination of 

the two. The second proposition is that there is no right to refer a dispute under a compromise 

agreement to adjudication under a mother construction contract containing a HGCRA 

adjudication clause because it does not arise under it (Lathom v Cross; Shepherd v Mecright). 

The third proposition is that a variation agreement is absorbed into the mother construction 

contract and any dispute under it may be referred to adjudication under the HGCRA 

adjudication clause in it (Brown v Crosby; Westminster v Beckingham; McConnell v National 

Grid)  

 

The alternative approach to the construction of adjudication clauses is that it should be given 

a wide construction either as an implied term of the mother construction contract or the 

application of Fiona Trust (Brown v Crosby). With this approach, the classification of the 

settlement agreement is irrelevant. The fifth proposition is therefore that an HGCRA 

adjudication clause in the mother contract covers not only variation agreements but also 

compromise. Finally, where there is an adjudication clause of wide scope in the mother 

contract, it covers disputes under any settlement agreement (Brown v Crosby; Hillcrest v 

Beresford). 

 

Adjudication under Settlement agreements 

 

 

Disputes under a settlement agreement of any class may also be referred to adjudication if the 

agreement itself provides for resolution of disputes by adjudication: Capital Structures. A 

compromise agreement as defined above is not a qualifying construction contract. There is 

therefore no general right to refer a dispute under it to adjudication. However, there may be 

such a right depending on its terms. Parkwood Leisure Ltd v Laing O’Rourke Wales and West 

                                                           
46

  The ‘no dispute’ challenge has been more successful in relation to some of the elements of the dispute 

referred. There can be partial enforcement where the decision is severable to excise the part not 

supported by jurisdiction: Ken Griffin & John Tomlinson (T/a K & D Contractors) v Midas Homes Ltd 

(2000) 78 Con LR 152; (2002) 18 Const LJ 67; Beck Interiors Ltd v UK Flooring Contractors Ltd [2012] 

EWHC 1808 (TCC); [2012] BLR 417.. However, as illustrated by R Durtnell & Sons Ltd v Kaduna LtdI 

[2003] EWHC 517 (TCC); [2003] BLR 225, the court will refuse enforcement completely where the 

decision is not severable to hive off the element decided without jurisdiction. 
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Ltd
47

 suggests that any compromise agreement that includes terms requiring the performance 

of a ‘construction operation’ as defined in sections 104 and 105 of the HGCRA would be a 

qualifying construction contract. In that case, a collateral warranty given by the defendant 

contractor under a building contract to a third party provided, inter alia, that ‘The [defendant] 

warrants, acknowledges and undertakes that it has carried out and shall carry out and 

complete the Works in accordance with the Contract’. Akenhead J held that, on the particular 

wording of the collateral warranty, it was a qualifying construction contract. However, as the 

judge stated himself, it does not follow that all collateral warranties are construction 

contracts. 

 

Economic duress 

 

The commercial environment of construction contracting is replete with circumstances in 

which the conduct of a party to a contract may be intended to put pressure on the other party 

to accept remuneration or performance less than required by its terms. A party’s conduct may 

also be perceived by the other party as having that effect. An allegation of economic duress is 

therefore all too easy to make against a settlement agreement, particularly where it is of the 

compromise agreement variety. For example, a main contractor, aware of a sub-contractor’s 

severe financial difficulties, may offer to make immediate payment of a sum less than the 

amount properly due under the sub-contract in full and final satisfaction of present and future 

claims.
48

 Correspondingly, a sub-contractor, with knowledge of substantial rates of liquidated 

damages for delay under the main contract, may threaten to walk off the project and bring 

about delay unless the main contractor agrees to pay immediately a grossly inflated claim 

under the sub-contract.
49

 These examples may be considered part and parcel of the cut and 

thrust of normal commercial life. One of the requirements for economic duress is that the 

pressure must be to a degree so far beyond the commercial norm as to be considered 

illegitimate in law.
50

 Other issues in disputed duress cases include whether the victim had any 

practical choice as to response to the pressure and whether the pressure was a significant 

causal factor in the victim entering into the agreement in question. Duress, if established, 

makes the relevant agreement voidable at the option of the victim. It is therefore often an 

issue whether and when the victim took effective steps to avoid it. In the Shepherd v 

Mecright case, HHJ Lloyd QC stated that, where the effectiveness of the avoidance action is 

disputed, the agreement remains valid until the court or an arbitrator declares it void for 

economic duress. 

 

An issue associated with an economic duress dispute in relation adjudication concerns the 

point in time it may be considered to have crystallised. Going by the definitions of a dispute 

for the purposes of adjudication in the case law,
51

 this should be when the victim 

                                                           
47

   [2013] EWHC 2665 (TCC); [2013] BLR 589; 150 Con LR 93; [2013] 3 EGLR 6; [2013] CIL 3413. 
48

  See the excellent example of this in D & C Builders Ltd v Rees [1966] 2 QB 617 in which a builder’s 

client offered £300 in full and final settlement of a debt of £482 on a ‘take it or leave it’ basis. Denning 

LJ, as he then was, described this practice as a daily occurrence between merchants and their debtors (at 

p. 623 and p. 839, respectively). The agreement to accept part payment in this case was ruled 

unenforceable for lack of consideration. 
49

  See Williams v Roffey, above n 100, in which the main contractor, to avoid liquidated damages for delay, 

offered to pay more to prevent the sub-contractor from defaulting on its original obligations. 
50

  For a more detailed treatment of the concept of economic duress in English Law, see: H Beale (ed), 

Chitty on Contract, 33
rd

 Edition, Sweet & Maxwell, London, 2018, Chapter 8. 
51

  For a seminal review of the case law on the issue see I Ndekugri and V Russell, ‘Disputing the 

existence of a dispute as a strategy for avoiding construction adjudication’ (2006)  Engineering, 

Construction and Architectural Management 380. 



                                                                                                                                                17 
 

communicates to the author that it considers the conduct to be improper economic pressure 

and that, for that reason, it no longer considers itself bound by the agreement and this 

assertion is rejected expressly or by conduct by the other party. As a Referring Party should 

raise it in the Notice of Adjudication to cloth the adjudicator with the requisite jurisdiction, 

the crystallisation of the avoidance claim should precede this notice. In Shepherd v Mecright 

HHJ LLoyd QC appeared to have adopted the above analysis to reach a conclusion that no 

dispute had crystallised on the duress issue by the time the adjudicator was appointed and 

that, therefore, the adjudicator would not have had jurisdiction to consider it even if, in 

principle, a dispute about duress in relation to a compromise agreement may be referred to 

adjudication. This analysis is clearly applicable where duress is an issue in the dispute 

referred by the Referring Party. However, different considerations apply where it is the 

Responding Party who argues duress as a defence against the Referring Party’s case. This 

difference stems from the well-established adjudication principle that a Responding Party is 

entitled to argue any defence available to it in law against the adjudication claim even if not 

mentioned in the Notice of Adjudication and that, therefore, an adjudicator would be acting in 

breach of natural justice to ignore it.
52

 In the Capital Structures case, in which the 

Responding Party was the victim of the duress, HHJ Wilcox stated that it had been open to 

the victim to have raised the duress complaint at any point before the adjudicator made his 

decision. He noted that, in that case, the avoidance claim was clearly made in the Response to 

the Referral Notice. 

 

A proposition underlying the analysis in Capital Structures is that the effect of avoidance of a 

settlement agreement on grounds of duress is also to render any adjudication clause in it 

void.
53

 He drew support for it from Heyman v Darwins Ltd.
54

 The defence of duress in 

adjudication therefore goes to the adjudicator’s jurisdiction. The issue of whether an assertion 

of duress gives rise to a dispute under a construction contract was not relevant in Capital 

Structures because the agreement in that case had an express adjudication clause covering 

‘any dispute’. The general position on this issue is therefore part of the debate as to whether 

the approach to the construction of arbitration clauses articulated in Fiona Trust also applies 

to adjudication clauses. 

 

Settlement issues in enforcement proceedings 

 

The key issue here is whether, on account of a comprise agreement covering the dispute 

purportedly decided, the adjudicator acted without jurisdiction. The effect of the principle 

that an adjudicator makes only a non-binding ruling on the question whether an agreement 

extinguished the dispute is that, where the Responding Party reserves its position on the ‘no 

dispute’ defence and subsequently refuses compliance with the decision, the court of 

enforcement may consider the validity of the defence. The defendant in summary judgment 

proceedings needs only satisfy the court that it has a real prospect of establishing, at trial, a 

valid settlement agreement extinguishing the claim in the ‘dispute’ to defeat the summary 

judgment application.  

                                                           
52

  For examples of the application of this principle, see: William Verry (Glazing Systems) Ltd v Furlong 

Homes Ltd [2005] EWHC 138; Quietfield Ltd v Vascroft Construction Ltd[2006] EWCA Civ 1737; Pilon 

Ltd v Breyer Group Plc [2010] EWHC 837 (TCC); PC Harrington Contractors Ltd v Tyroddy 

Construction Ltd [2011] EWHC 813 (TCC); Whyte & Mackay v Blyth & Blyth Consulting Engineers Ltd. 

[2013] CSOH 54; NKT Cables A/S v SP Power Systems Ltd [2017] CSOH 38; DC Community 

Partnerships Ltd v Renfrewshire Council [2017] CSOH 143; [2018] CILL 4073. 
53

  The analysis supporting this proposition has been questioned: P Aeberli ‘Binning the black bag (what 

material can an adjudicator consider?)’  (2007) Const LJ  399. 
54

   [1942] AC 356. 
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Failure to raise the settlement defence before the adjudicator could amount to a waiver of the 

option to deploy it in proceedings for the enforcement of the adjudicator’s decision. A waiver 

by election of a jurisdictional challenge may occur during an adjudication where the 

challenging party, with actual or constructive knowledge of the jurisdictional defect, agrees 

that the adjudication is to go ahead without any reservation of its position on the issue.
55

 

Whether or not the challenger was represented at the material time by experienced solicitors 

or claims consultants would be a factor that the court may consider in determining whether 

the challenger ought reasonably to have been aware of the jurisdictional defect.
56

  

 

Jurisdictional challenges associated with settlement agreements 

A common feature of the cases analysed is that they concern the jurisdictional effect of 

settlement agreements. Two scenarios of jurisdictional challenges are discernible from the 

analysis. First, the jurisdiction of an adjudicator to whom a dispute is referred may be 

challenged on the grounds that, on account of an alleged settlement agreement, there is no 

longer any dispute to be decided. Even where a dispute is admitted to exist, the challenge 

may be that there is no adjudication clause covering it. The adjudicator must consider the 

evidence on the existence of the agreement, which will often come in a variety of forms 

because the processes leading to settlement are protean. They may take the form of informal 

exchanges of correspondence between staff representing the parties. Such staff are usually 

individual technical managers involved in the performance of the contract and will often lack 

relevant legal expertise. The exchanges may also be through the post but, in modern times, 

are more likely to be through electronic media. Minutes of meetings held by representatives 

of the relevant supply chain members to attempt settlement constitute another source of 

relevant evidence. A further possibility is a formal settlement agreement drafted by the 

parties with or without the support of lawyers. An adjudicator whose jurisdiction is 

challenged must consider and decide the issue on a balance of probabilities. 

 

The second scenario of a jurisdictional challenge is where it is raised as a defence in 

proceedings to enforce an adjudicator’s decision. Where the jurisdictional challenge had been 

raised before the adjudicator, the court has, first, to determine whether the adjudicator’s 

determination is binding on it. It would be binding if the challenger had submitted to the 

jurisdiction of the adjudicator on the jurisdictional question. The test of submission is 

whether the challenger agreed not only that the adjudicator should rule on the jurisdictional 

question but also that it would then be bound by that ruling.
57

 There is therefore no 

submission where the challenger raised the jurisdictional objection but participated in the 

adjudication proceedings with clear reservation of its position on the jurisdictional question. 

Where there was such reservation, the decision will be enforced only if the applicant for 

summary judgment satisfies the court that the defendant has no real prospect of succeeding at 

                                                           
55

  As per Akenhead J in CN Associates (a firm) v Holbeton Limited [2011] EWHC 43 (TCC); [2011] BLR 

261 at [33] and approved by Coulson LJ in Bresco Electrical Services Ltd (In Liquidation) v Michael J 

Lonsdale (Electrical) Ltd [2019] EWCA Civ 27 at [89]. 
56

  Cases illustrating representation by experienced solicitors and the like as a factor:  John Cothliff Limited 

v. Allen Build (North West) Ltd [1999] CILL 1530; Northern Developments (Cumbria) Ltd v J&J Nichol 

[2000] BLR 158; Cowlin Construction Ltd v CFW Architects (a firm) (2003) EWHC60 (TCC); J W 

Hughes Building Contractors Ltd v GB Metalwork Ltd [2003] EWHC 2421 (TCC). 

 
57

  As per Simon Brown LJ in Thomas-Fredric’s (Construction) Ltd. v. Keith Wilson [2003] EWCA Civ 
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trial on the jurisdictional question and there is no other compelling reason for allowing the 

matter to go to trial.
58

 This is a lower burden of proof than required before the adjudicator.  

 

In practice, the defendant may defeat the summary judgment application by satisfying the 

court that it has a real prospect of succeeding with the defence at trial. In GPS Marine 

Contractors Ltd v Ringway Infrastructure Services Ltd
59

 the judge accepted witness 

statements from participants at a meeting to attempt settlement as reaching the threshold 

necessary to defeat a summary judgment application. Similarly, the judge in Lee v. Chartered 

Properties (Buildings) Ltd
60

 determined that there were triable issues as to whether the 

dispute decided by the adjudicator had been the subject of a settlement agreement. In Capital 

Structures the summary judgment application failed because the defendant satisfied the court 

that it had a real prospect of establishing at trial that the settlement agreement had been 

procured by economic duress and that, on those grounds, it had avoided it. Should the 

challenger fail to do this, the applicant for summary judgment still bears the burden of 

satisfying the court that the defendant has no real prospect of establishing at trial that  there 

was a valid settlement agreement.  

 

The issue of the adjudicator’s jurisdiction may also come before the court as an application 

for a Part 8 declaration on an issue in the jurisdictional challenge, for example, whether 

agreement was actually reached or the effect of the agreement (Shepherd v Mecright). With 

such Part 8 claims, the court must make a final determination of the issue on a balance of 

probabilities. This option is appropriate where the court’s declaration is sought on a short and 

self-contained question concerning the adjudicator’s jurisdiction that is unlikely to involve 

substantial dispute of fact. An example of such a jurisdictional dispute is disagreement on 

whether written exchanges between the parties resulted in a legally enforceable agreement 

(Shepherd v Mecright). 

 

The fact that the challenger to enforcement had failed to raise the settlement defence before 

the adjudicator could amount to a waiver of the option to deploy it in proceedings for the 

enforcement of the adjudicator’s decision. A waiver by election of a jurisdictional challenge 

may occur during an adjudication where a challenger, with actual or constructive knowledge 

of the jurisdictional defect, agrees that the adjudication is to go ahead without any reservation 

of its position on the issue.
61

 Whether or not the challenger was represented at the material 

time by experienced solicitors or claims consultants would be a factor that the court would 

consider in determining whether the challenger ought reasonably to have been aware of the 

jurisdictional defect.
62
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The questions underlying the jurisdictional challenges in adjudications between parties to 

agreements linked in the ways described in the article include: whether agreement was 

actually reached; the terms of the agreement; whether it has been avoided for economic 

duress; whether the adjudicator was appointed under the right agreement; whether the dispute 

was referred under the right agreement; whether the approach to the construction of the scope 

of arbitration clauses articulated by Lord Hoffmann in Fiona Trust applies to a HGCRA 

adjudication clause; and whether an adjudicator’s determination of these questions is binding 

on the court of enforcement. Failure to raise any of these jurisdictional questions before the 

adjudicator could amount to a waiver of the right that would otherwise exist to challenge 

enforcement of the decision on that jurisdictional ground. An adjudicator’s ruling on any of 

these questions is non-binding in enforcement proceedings unless the challenger had 

submitted to the adjudicator’s jurisdiction to decide that question. 

 

The common practice in the construction industry of parties in contract entering into further 

agreements relating to their contract and the inescapability of adjudication make it very 

important to have a set of legal principles to serve as an analytical lens for understanding the 

difficulties associated with adjudication of disputes from such related agreements. The 

appropriate starting point for proper analysis of these difficulties is one of characterisation of 

the agreement. There is judicial unanimity in the reported decisions that a variation 

agreement is absorbed into the mother contract for the purposes of the right to refer to 

adjudication. Most of the difficulties have been associated with agreements alleged to be in 

final settlement of existing claims or disputes. There have been irreconcilable differences in 

judicial opinion on the approach to the construction of an HGCRA adjudication clause in the 

mother contract and whether a dispute arising from a settlement agreement may be referred to 

adjudication under the mother contract. This problem may be avoided by having appropriate 

adjudication clauses in each of the related contracts. An adjudication clause of wide scope in 

the mother contract would be appropriate where the parties are interested in ensuring that 

adjudication is available for all disputes from their relationship. 
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