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Breach of the peace is a cornerstone of public order law in England and Wales and was considered 

recently by the Supreme Court in R. (on the application of Hicks) v Commissioner of Police for the 

Metropolis . However, the common starting-point for discussion of the doctrine is the case of Howell . 

It is argued here that this judgment has been misinterpreted to the extent that it requires a property 

owner to be present where a breach of peace is founded on harm or the threat of harm to property. 

The issue has been placed in stark relief by recent changes to the nature of protest. Black Bloc 

protestors eschew physical violence to persons but pursue a strategy of deliberate property damage. 

The police may intervene to prevent a breach of the peace that reasonably appears likely "in the near 

future", but will be unable to intervene if the property owner is not present, unless harm to persons is 

anticipated or a criminal offence is "about to" be committed. This article re-examines Howell in light 

of the Black Bloc phenomenon and contends that, in the absence of legislation, the courts should 

clarify the law so that the threat of property damage is sufficient to constitute a breach of 

the peace whether or not the owner is present. 

Introduction 

In the recent case of R. (on the application of Hicks) v Commissioner of Police for the Metropolis 1 the 

Supreme Court considered whether there had been a breach of protestors’ rights to liberty and 

security2 when, in order to prevent a breach of the peace, the police arrested and detained a 

number of protestors on the day of the Royal Wedding. The meaning of breach of the peace was not 

in issue, but the Supreme Court approved the judgment in R. (on the application of Laporte) v Chief 

Constable of Gloucestershire Constabulary 3 and, by necessary implication, Watkins LJ’s description 

of breach of the peace in Howell ,4 which had been relied upon as definitive:  

"We are emboldened to say that there is a breach of the peace whenever harm is actually done or is 

likely to be done to a person or in his presence to his property or a person is in fear of being so 

harmed through an assault, affray, a riot, unlawful assembly or other disturbance." 5 

Notwithstanding the Supreme Court’s approval of this statement of the law, it is argued here that 

there is one part that remains uncertain, namely, whether harm or the threat of harm to property is 

sufficient for a breach of the peace, and whether the property owner must be present. This article 

re-examines the judgment in Howell and the "respectable",6 but largely undeveloped argument that 

damage to property is sufficient on its own to constitute a breach of the peace.7 

It has frequently been argued that the law on breach of the peace should be abolished altogether 

and the appropriate powers provided for in statute instead.8 That may be an attractive proposal, but 

there seems little or no prospect of it happening. Over many years, numerous reports, commissions 

and legislative bills that proposed reform have all come to nought9 and it is apparent that 

Parliament has no appetite for reform. Although proposals for reform made it as far as publication in 
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the Serious Organised Crime and Police Bill , they were not enacted in the 2005 Act of the same 

title.10 In the light of this, it seems that if reform is to occur it will be only through the common law. 

The doctrine of breach of the peace forms a "cornerstone" of public order law in England and 

Wales11 and is a central part of "preventive" public order policing.12 It is this, rather than statutory 

provision, that the police rely upon.13 Indeed, Fenwick contends that breach of 

the peace "effectively overshadows all the statutory changes of the last 30 years". 14 Therefore, this 

uncertainty in the law is a serious problem, especially in the light of recent increases in recorded 

public order offences15 and criticism of police understanding of the law on breach of 

the peace.16 However, it is contended here that it is of particular significance at present because of 

important changes to the nature of protest. Since around the turn of the millennium, after decades 

of the "normalisation" of the confrontation between police and protestors based on negotiation and 

dialogue, there has been an upsurge in violent "street politics". 17 This has involved "transgressive" 

protestors,18 who have developed innovative "action repertoires"19 that set them apart from 

protestors from established social movements. These protestors have a greater willingness, in 

particular, to engage in property damage as a deliberate act of protest.20 

The most prominent representatives of this phenomenon are those protestors who, dressed 

completely in black and often wearing masks, are called "the Black Bloc". They have become a small, 

if highly visible presence at protests in the UK21 and across the Western World, most recently at the 

G20 Summit in Hamburg.22 The Black Bloc’s protest strategy of property damage presents a 

particular problem for the police who rely on their breach of the peace powers. The police have the 

power to intervene to prevent a breach of the peace by arrest or intervention short of 

arrest23 where it reasonably appears there is the likelihood of harm to persons or property "in the 

near future". 24 However, in relation to property damage, the further requirement that the owner is 

present is problematic. As we shall see, although it is difficult to generalise about the Black Bloc, 

most activists do not regard property damage as violence and insist that they are non-violent. 

Therefore, they may arrive at a protest with the express purpose of damaging corporate property in 

order to convey a political message, but to be otherwise non-violent.25 However, as it is unlikely 

that the property owner will be present, the police will be unable to rely on their breach of 

the peace powers to take preventive action or arrest, unless either they anticipate harm to persons 

in the near future or, have reasonable grounds to suspect that criminal offences are "about to" be 

committed.26 

It is argued here that this is an important flaw in the preventive doctrine of breach of the peace, but 

also a significant misinterpretation of the judgment in Howell 27 which, accordingly, is discussed in 

some detail. However, before so doing, it is necessary, first, to establish the nature of the Black Bloc 

phenomenon that has highlighted this problem in the law.  

What is the Black Bloc? 

The origins of the term "Black Bloc" lie in Germany, as it is believed to have been coined by the West 

Berlin police to refer to black-clad squatters who took to the streets to resist evictions in December 

1980.28 These activists were part of the broadly Marxist Autonomous Social 

Movement,29 but Black Bloc activists are now, in general, located within the anarchist 

movement.30 Indeed, it is no coincidence that the post-millennium upsurge in street activism 

coincided with a period described as the "third phase" of expansion for anarchism.31 The 

"Black Bloc" is frequently discussed in the singular, but it is important to note that it is not one group 
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or organisation with defined membership. Nor is it a global organisation, even if it can be observed 

at protests in a range of countries. Rather, it is: 

"… a collection of anarchists and anarchist affinity groups32 that get together for a particular protest 

action. The flavour of the black bloc changes from action to action, but the main goals are to provide 

solidarity in the face of a repressive police state and to convey an anarchist critique of whatever is 

being protested that day." 33 

That is, "there is no such thing as the Black Bloc; there are, rather, Black Blocs"34 that arise at 

demonstrations but dissolve afterwards and take different forms in different circumstances. 

Therefore, it has been argued that the Black Bloc should not be regarded as a "group" at all, but, 

rather, as a protest tactic or a way of behaving in street protests.35 Accordingly, the Black Bloc may 

be described as "an approach to action" at protests that stresses "group unity, mobility and 

confrontation". 36 The form of that "confrontation" can vary, but primarily takes the form of 

violence to property and, in particular, the premises of banks and multi-national companies 37 

The Black Bloc strategy of property damage 

The Black Bloc are often dismissed as criminals38 who aim, not to protest, but to engage in 

"mindless violence". 39 However, it is clear that, contrary to Theresa May’s assertions when she was 

Home Secretary, the Black Blocs’ actions are not simply the random behaviour of thugs attacking any 

property in the vicinity.40 Rather, their actions are a form of contentious politics where violence is 

utilised as a matter of strategic choice and not accident.41 This is consciously 

targeted symbolic violence,42 although Juris argues that Black Bloc actions are better described 

as performative violence that is meant to: 

"… characterise symbolic ritual enactments of violent interaction with a predominant emphasis on 

communication and cultural expression. This is in contrast to "direct political violence" meant to 

cause death or injury to other human beings." 43 

That is, the violent actions undertaken by Black Blocs are "thought out and rationalised"44 and 

intended to convey a radical critique of the economic and political system through property damage 

rather than physical harm to persons. This may take the form of a critique of the environmental 

record or working practices of a particular multi-national business,45 or a more general anti-

capitalist message, which serves to "disentangle the dehumanising conflation of property and 

people" or "dismantle the hierarchy of commodification by which law and property stand above 

people and places". 46 The well-known ACME Collective "N30 Black Bloc Communique" puts it more 

succinctly: 

"When we smash a window, we aim to destroy the thin veneer of legitimacy that surrounds private 

property rights." 47 

The Communique was also clear that the Black Bloc had no interest in fighting with the 

authorities.48 Accordingly, a Black Bloc will typically arrive at a protest *Crim. L.R. 835 intending to 

convey a particular message through engaging in "vandalism and property destruction without 

wishing to harm human beings". 49 The academic literature on the Black Bloc is very clear that 

despite reports of their violent character "… most Black Bloc participants do not regard themselves 

as violent by any means" and are unwilling to use physical force against others.50 Indeed, the 

anthropologist, Graeber, describes it as "amusing" that Black Blocs are described as violent because 

this contradicts his experience with them "in the field", during which he found activists to be so 
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committed to non-violence that they "carefully avoided stepping on worms" and debated "whether 

it’s really justifiable to kill a mosquito". 51 

Black Blocs sometimes engage in purely peaceful marches but there have also been occasions when 

they have gone beyond property damage and been physically violent towards persons. There are 

some activists who are not averse to physically confronting the police in what they regard as 

"legitimate acts of resistance" against a violent state.52 However, the weight of academic authority 

suggests that at least some of this physical violence is in self-defence, for example, to protect non-

violent demonstrators from police violence,53 or the result of right-wing agent provocateurs 

infiltrating Black Blocs and committing random acts of violence in order to justify repressive policing 

measures.54 Accordingly, these exceptional cases should not detract from the fact that the principal 

protest strategy of a Black Bloc is to cause property damage as a form of political expression and 

that they seek to avoid physical violence against persons. 

This hallmark strategy of "non-violent warfare"55 against corporate property presents a problem for 

the police relying on breach of the peace rather than statutory powers to prevent public disorder. 

Breach of the peace remains the mainstay of public order policing56 and the common law power for 

both the police and the public57 to intervene to prevent a breach of the peace was preserved 

expressly by the Criminal Law Act 1967 58 and unaffected by later codification of the law in 

the Police and Criminal Evidence Act 1984 . Accordingly, it is apparent that Parliament intended to 

maintain the ability of the police to take steps to prevent a breach of the peace without first 

establishing what criminal offences have been or are being committed or who is 

responsible.59 However, where the police do not anticipate violence to persons, but only the threat 

of violence to property, the definition of breach of the peace in Howell 60 appears to require the 

property owner to be present for there to be a breach of the peace. If the owner is absent, there is 

no breach of the peace. Where the owner is absent the police must wait until the point at which 

there are reasonable grounds to suspect that an offence is about to be committed, for example, 

under the Criminal Damage Act 1971 or Public Order Act 1986 ,61 before they can use their 

statutory powers of arrest, which must also be "necessary" and relate to a specific individual.62 

Therefore, where the police have, for example, reliable intelligence that Black Bloc activists are 

planning to attend a protest, with the intention to cause criminal damage to property at some point 

(but not physical harm to persons), they will be unable to arrest, for a breach of the peace, activists 

marching purposefully towards their chosen targets, unless an owner will be present. If there is 

evidence of an agreement to commit criminal damage, there may be grounds for the police to arrest 

for conspiracy63 to commit criminal damage or aggravated trespass.64 However, they will not be 

trespassers if they do not leave the highway and, although peaceful protestors may not welcome 

them, it may not be clear whether they intend to disrupt, obstruct or intimidate lawful activity. It is 

possible that an officer may have reasonable grounds to suspect an agreement by implication, from 

a person’s presence in a group known for its strategy of property damage, but these grounds may be 

difficult to establish because of the disparate character of Black Blocs. The latter have a deliberately 

"decentralised and unpredictable" nature and characterise themselves as "conductors setting the 

stage for improvisation" rather than "military tacticians". 65 Moreover, where such grounds exist, it 

seems more likely that they will justify arrests before the demonstration, as occurred when 

protestors planning direct action against a power station were arrested before they could carry out 

their actions.66 

If the police neglect to deal with the threat of property damage that appears likely in the near 

future, there is also the risk of more widespread public disorder. There may sometimes be a fine line 

between the Black Bloc’s performative violence and physical violence to persons, and there is the 
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danger and that the former will give rise to the latter as violence escalates,67 in particular, where 

there is a "critical mass" of people.68 For example, members of the Black Bloc have reported that 

crowds can be "won over" at protests to support other violent actions by criminal damage to 

unpopular targets, such as banks and multi-national shops/restaurants. 69 

There may also be human rights implications of police actions. Full discussion of these is beyond the 

scope of this article, but the Supreme Court and House of Lords70 have considered the effect on 

rights to liberty and protest, under arts 5 and 10 – 11 71 of the European Convention of Human 

Rights. As these rights are not "absolute",72 the key issue will often be whether the restriction on 

human rights was proportionate, although the rights of Black Bloc activists are limited to the extent 

that they intend committing offences of criminal damage, as there is no protection for protestors 

with violent intentions.73 However, a human rights issue that is pertinent here is that the rights of 

"non-Black Bloc" protestors may be interfered with if the police do not intervene to prevent 

property damage caused by Black Blocs. It is a common complaint by peaceful protestors that 

demonstrations are "hijacked" by Black Blocs and, therefore, the message that they intended to 

convey is undermined or lost as a result of the violence that ensues.74 There is an important 

difference in "manner and form" between a peaceful and a violent protest75 and it is evident that, 

although issues of proportionality will arise, the right to protest may be infringed where the police 

neglect their positive obligation to intervene against Black Blocs in order to facilitate a peaceful 

protest.76 

The European Court of Human Rights has held that, in view of the difficulties in policing modern 

societies, the right to protest should not be interpreted so as to impose an impossible or 

disproportionate burden upon the police.77 Nevertheless, protestors do not lose their right to 

protest where violent protestors join an otherwise peaceful demonstration78 and the police 

continue to have a positive obligation to intervene to protect these rights. Her Majesty’s 

Inspectorate of Constabulary has stated that reliable police intelligence will be key in that 

respect.79 However, even where this provides good grounds on which to intervene early to protect 

these rights, the ability of the police to act will be inhibited by the way that breach of the peace has 

been interpreted. Accordingly, it is now necessary to examine the common law doctrine and the 

uncertainty that has resulted from the way that the judgment in Howell 80 has been interpreted.  

Howell and the clarification of "breach of the peace" 

A lay person could be forgiven for expecting that breach of the peace, a doctrine that has been at 

the heart of public order law for many years would be: (a) a criminal offence; and (b) clearly defined. 

However, although breach of the peace is a criminal offence in Scotland,81 it is not in England and 

Wales.82 In terms of definition, the expression must also be treated with considerable caution. In 

the first place, one should take care not to confuse it with a police constable’s historic and primary 

duty to preserve the Queen’s peace by preventing the commission of criminal offences and 

protecting property, as this is a duty of more general nature.83 In the second place, the doctrine 

should not be "taken at face value", as Glanville Williams aptly commented: "The expression ‘breach 

of the peace’ seems clearer than it is". 84 

Supperstone contends that common-sense lies at the roots of breach of the peace.85 Accordingly, as 

"peace" is an ordinary English word, one might anticipate that, in common-sense terms, it would 

mean quietness or an "absence of noise."86 It would then follow that a "breach of the peace" would 

be a breach of this condition. Indeed, it is apparent that at one time it was thought that any public 

disturbance constituted a breach of the peace and that the additional presence of violence was only 
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significant because it provided a power of arrest.87 However, there is also authority that something 

more than a mere disturbance to the equilibrium of the normal state of society88 is required for a 

breach of the peace. "Mere agitation,"89 noise,90 disturbance of a public meeting by annoying the 

speaker,91 disorderliness (such as swearing)92 or quarrelling93 have all been held to be insufficient. 

The law was clarified in Howell 94 to the extent that it is now "beyond doubt"95 that the essence of 

a breach of the peace is violence or the threat of violence.96 Accordingly, not every disturbance is a 

breach of the peace. It is also commonly considered that Watkins LJ went further than just clarifying 

the essence of breach *Crim. L.R. 839 of the peace and that the description of the doctrine referred 

to earlier97 amounts to a full definition.98 

Watkins LJ observed that a "comprehensive definition of the term "breach of the peace" has very 

rarely been formulated"99 but it is not clear that his Lordship intended to do more than provide 

examples of conduct that would constitute a breach of the peace. Watkins LJ was not alone in 

regarding breach of the peace as an elastic concept that was not amenable to exact definition. 

Shortly after the judgment in Howell , the Law Commission observed that the concept was 

susceptible to broad interpretation100 and the Government made it clear in its White Paper, 

published prior to the Public Order Act 1986 , that it "saw advantage in the flexibility of the common 

law powers" and was, therefore, content not to define breach of the peace in legislation.101 

The judgment in Howell has been accepted generally as authoritative, but it has also been subject to 

the criticism that it lacks certainty in two respects.102 First, it has been claimed that there is a 

second definition that conflicts with the one cited earlier ("the first definition")103 and, secondly, 

that Howell conflicts with Lord Denning’s judgment, just over six months later, in Chief Constable of 

Devon and Cornwall Constabulary Ex p. Central Electricity Generating Board ( CEGB ). 104 However, 

both these criticisms appear misplaced. 

As it does not appear to have been Watkins LJ’s purpose to provide a definition of breach of 

the peace, the first criticism of Howell as containing contradictory definitions falls away. However, 

even if it is accepted that it was his Lordship’s purpose and the following is a further definition,105 it 

is arguable that, rather than conflicting, it is in very similar terms: 

"Nevertheless, even in these days when affrays, riotous behaviour and other disturbances happen all 

too frequently …we cannot accept that there can be a breach of the peace unless there has been an 

act done or threatened to be done which either actually harms a person, or in his presence his 

property, or is likely to cause such harm, or which puts someone in fear of such harm being 

done."106 

The conflict is said to arise because the "first definition" may be regarded as limiting the types of 

violent conduct that will constitute a breach of the peace to the common law offences listed—

assault, affray, etc., whereas the "second definition" does not contain these 

limitations.107 However, the opening phrase in the "second definition" (here italised for emphasis) 

is usually omitted. The conflict vanishes when it is included, as it becomes apparent that this is 

virtually the same list of offences listed at the end of the "first definition". Neither statement 

appears to have been intended as a limit on the type of violence but, rather, as examples of the 

violent conduct that would suffice for a breach of the peace.108 

In relation to the CEGB case, it has been argued that Lord Denning’s statement of the law was 

"radically different",109 as his Lordship appeared to hold that the threat of violence was not a pre-

requisite for a breach of the peace and it was sufficient if a person was unlawfully and physically 

prevented from carrying out his work.110 This analysis has been doubted111 but, in any event, if 
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Watkins LJ’s judgment is interpreted as providing only a partial definition or description of breach of 

the peace, any such differences from Howell appear much less significant. 

If Howell is reliable authority for the proposition that breach of the peace is concerned with the 

prevention of violence or the threat of violence, it still remains to be considered whether the 

"violence" that Watkins LJ placed at the centre of the doctrine includes harm to property, and 

whether that is property simpliciter or whether the presence of an owner is required. 

"Harm … to a person or in his presence to his property" 

In his classic article on the subject, Glanville Williams doubted that a threat to property was 

sufficient violence for a breach of the peace.112 However, he conceded that it might be possible 

where the threat was to a dwelling-house rather than personal property.113 More recently, 

Feldman, concurring with that view, found that the effect of Howell was to limit property damage to 

a person’s "messuage in his presence". 114 However, as Williams acknowledged in his later 

work,115 this interpretation of Howell is unduly narrow because at no point in Watkins LJ’s 

judgment is there an indication that his Lordship meant to restrict the term "property" to a 

"dwelling-house". 116 "Property" is, of course, a well-recognised civil law concept that applies 

beyond dwellings to anything that is capable of being the subject of ownership.117 Indeed, 

the Public Order Act 1986 , which to some *Crim. L.R. 841 extent codified the common law in this 

area,118 defines the term "dwelling" but not "property". This tends to suggest that it is not 

necessary to interpret property in this restrictive way for breach of the peace. 

Moreover, it is also evident from Watkins LJ’s discussion of the power to arrest for a breach of 

the peace in Howell that he did not intend limiting the meaning of "property" to dwelling-houses or 

"messuage". His Lordship referred to a police constable’s primary duty to "prevent the commission 

of crime" and "keep the peace"119 which, of course, includes protecting "property",120 and 

continued: 

"To deny … the right to arrest a person who he reasonably believes is about to breach 

the peace would be to disable him from preventing that which might cause serious injury to 

someone or even to many people or to property." 121 

The reference here to "property" was unqualified, but in both the two "definitions" of breach of 

the peace identified in Howell , Watkins LJ appeared to restrict the extent to which harm to property 

may constitute a breach of the peace to circumstances where the property is "in the presence of its 

owner". In addition, his Lordship stated: 

"There is nothing more likely to arouse resentment and anger…and a desire to take instant revenge, 

than attacks or threatened attacks upon a person’s body or property." 122 

Accordingly, it has often been considered that the potential for harm to property is only significant in 

so far as it leads to harm to persons.123 However, it is submitted that this is a misinterpretation of 

the judgment. First, Watkins LJ located his description of breach of the peace squarely within the 

"evolving process of the development of … the common law". 124 His Lordship was not advocating a 

radical departure from tradition. The common law has long provided that the public as well as the 

police have an obligation to intervene to prevent a breach of the peace, even if that is an "imperfect 

obligation",125 and there seems no reason to believe that the community’s obligation is restricted 

only to protecting property in the presence of its owner.126 
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Secondly, as it is not clear that Watkins LJ intended to provide a full definition of breach of 

the peace, his comments regarding property should not be read in isolation and accorded undue 

significance. For example, as we have seen, his *Crim. L.R. 842 Lordship referred to a breach of 

the peace where there was the threat of injury to property without any express reference to "an 

owner’s presence". 127 Accordingly, it is contended that the reference to harm to property in an 

"owner’s presence" and "the desire to take revenge" were not intended as definitive but, rather, to 

stand as examples of violent conduct that would constitute a breach of the peace, alongside the 

examples listed at common law of assault, affray, riot and unlawful assembly.128 

"This isn’t violence!"—a broad or a narrow 

interpretation of "violence"? 

The contention that harm to property, without the need for the presence of an owner, should be 

sufficient "violence" to constitute a breach of the peace ought not to be surprising. This reflects the 

common usage of this "ordinary English word",129 which is defined broadly by the Oxford English 

Dictionary as the "deliberate exercise of physical force against a person or property"130 and the 

"common sense" roots of breach of the peace referred to by Supperstone.131 However, the 

meaning of the term is not entirely transparent and at this point it is worth returning to 

the Black Bloc, as an important aspect of their actions is that most activists assert that property 

destruction does not amount to violence. Some do acknowledge their actions are violent but 

contend that they are justified self-defence132 against "structural violence"133 imposed on people 

by the state. However, more activists as Zúquete has observed, "reconceptualise" violence in order 

to justify property damage as an essentially "non-violent" activity.134 This reconceptualising of 

violence is largely on the grounds that "property feels no pain"135 or "you can’t be violent to an 

inanimate object". 136 For these activists an action is non-violent if it does not involve "any direct 

physical harm to human beings"137 and, therefore, they insist that property damage is always non-

violent. For example, armed with hammers and crowbars, Black Bloc protestors were responsible for 

much of the property damage that followed President Trump’s inauguration, which was justified in 

these simple terms: "Property damage is not violence…Violence against other people is 

violence". 138 

On the face of it, referring to damaging property as non-violent appears to be a simple misnomer 

because, as we have seen, the accepted meaning of "violent" includes both harm to persons and 

property. However, Baroness Hale stated recently in a domestic violence case, Yemshaw v Hounslow 

LBC ,139 that "violence" is "not a term of art": 

"It is capable of bearing several meanings and applying to many different types of behaviour. These 

can change and develop over time. There is no comprehensive definition …. " 140 

Sociologists have likewise struggled with the concept and, in common with the Black Bloc, have 

defined it only in terms of physical violence.141 However, such limited definitions have also been 

met with criticism within the discipline. As Jackman has observed, to define violence without 

reference to property does not "encapsulate…the full assortment of injuries that humans find 

consequential", which include "material outcomes such as the destruction, confiscation, or 

defacement of property". 142 Indeed, the omission of property damage from a definition of violence 

seems particularly surprising because, as Jackman has stated, for those affected by it, property 

damage is "routinely acknowledged as some of the terrible costs of terrorism and war with profound 

material, psychological, and social repercussions". 143 However, whatever the position taken by 
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the Black Bloc or within the discipline of sociology, we must return to how "violence" has been 

interpreted in law. 

The reference to the "presence of the owner" in Howell has been commonly interpreted as meaning 

that property damage is not sufficient violence on its own for a breach of the peace. However, the 

decision of the European Court of Human Rights in Steel v United Kingdom 144 is a notable 

exception. The judgment has been criticised for "failing to accurately distill" the law contained 

in Howell 145 but, it appears that, on the contrary, the Strasbourg Court provided a cogent analysis 

of the law that captured accurately its common law flexibility—that of a "description" or a partial 

definition of breach of the peace. Thus, the Court observed that the concept of breach of 

the peace had been clarified to such an extent that it was "sufficiently" established that a breach of 

the peace would be committed: 

"Only when an individual causes harm, or appears likely to cause harm, to property or acts in a 

manner the natural consequence of which would be to provoke others to violence."146 

It is also evident from this that the Strasbourg Court did not confine harm to property to 

circumstances where the owner is present and it is submitted that, rather than an oversight or 

misunderstanding, this was the result of insight into the nature *Crim. L.R. 844 of the law on breach 

of the peace.147 That is, the Court interpreted "violence" broadly, so that it included harm to 

persons but also to property, without further qualification. 

When the Law Commission reviewed public order law in the Criminal Law: Offences Relating to 

Public Order (No.123) report that led to the Public Order Act 1986 , it considered whether "breach of 

the peace" should remain an element in public order offences.148 The Commission referred to the 

usual interpretation of Watkins LJ’s judgment in Howell , but doubted that the presence of an owner 

was required for damage to property to amount to violence for the purposes of breach of 

the peace,149 and accepted the dictionary definition of the term "violence" as the primary meaning 

at common law.150 Accordingly, the definition in cl.8(1) of the Law Commission’s Draft Public Order 

Bill did not require property to be in the presence of an owner and the Law Commission even 

extended the meaning of violence to conduct that did not actually cause injury or damage: 

"‘violence’ means any violent conduct, so that – (a) except in the context of affray, it includes violent 

conduct towards property as well as violent conduct towards persons, and (b) it is not restricted to 

conduct causing or intended to cause injury or damage but includes any other violent conduct (for 

example throwing at or towards a person a missile of a kind capable of causing injury which does not 

hit or falls short). " 

The Public Order Act 1986 that followed was a more radical revision of the law than envisaged by 

the Law Commission151 but, nevertheless, included many of the Law Commission’s 

recommendations. Thus, the definition of "violence" contained in s.8 , which applies to all offences 

under the 1986 Act except for affray, is in the same terms as cl.8(1). This also largely reflects the 

common law position, as both riot and unlawful assembly could be committed where there was 

violence to property and to the person,152 and it would be surprising if the position was different 

for a breach of the peace. 

A broad interpretation of the term "violence" may also be found more recently in the common law. 

In Antonelli v Secretary of State for Trade and Industry ,153 Beldam LJ regarded it as self-evident that 

setting fire to property was "violence" and that there was no justification for confining the term to 

"violence to the person". 154 Likewise, in Yemshaw v Hounslow LBC 155 Baroness Hale declined to 

accept an interpretation limited to "physical violence": *Crim. L.R. 845 
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"I can readily accept that this is a natural meaning of the word…. But I do not accept that it is the 

only natural meaning of the word." 156 

It is respectfully submitted that this is correct and that "violence" is an ordinary English word that 

must be interpreted broadly so as to include harm to property as well as to the person. That is 

consistent with the judgment in Steel v United Kingdom 157 but also, perhaps more importantly, 

reflects its meaning in public order legislation and how the term was interpreted at common law. 

Conclusion 

The purpose of this article has been to consider the meaning of breach of the peace in the light of 

recent developments in the nature of protest and, in particular, the Black Bloc phenomenon. 

Following the approval of the Howell 158 judgment in Laporte 159 it has become well-established 

that the essence of the doctrine of breach of the peace is violence or the threat of violence, but 

what has been less clear is whether violence to property on its own is sufficient for a breach of 

the peace, and whether the presence of an owner is required. This law was left untouched by the 

Supreme Court’s recent decision in R. (on the application of Hicks) v Commissioner of Police for the 

Metropolis 160 and, plainly, it is highly unsatisfactory for a doctrine at the heart of public order law 

in England and Wales to remain uncertain to this extent. 

In general, Howell 161 has been interpreted as providing that only violence to property in the 

presence of an owner is sufficient violence. However, it has been argued here that this is a 

significant misinterpretation of Watkins LJ’s judgment in Howell . Moreover, the changes in the 

nature of protesting since the millennium, which have seen things "kicking off everywhere",162 have 

highlighted the difficulties this misinterpretation can cause in terms of preserving public 

order. Black Blocs, the most prominent example of changes that have occurred in protest, have 

developed "a new language of civil disobedience". 163 They do not regard property damage as 

violence and their principal protest strategy is to engage in "non-violent warfare" against corporate 

property, while "eschewing any direct physical harm" to persons.164 Therefore, where the police 

are aware that the Black Bloc intend to damage corporate property at a protest "in the near future", 

but to be otherwise non-violent, they are presented with a problem if, rather than utilising their 

statutory powers, they rely on the common law power to prevent a breach of the peace. According 

to the usual interpretation of Howell , they are unable to intervene to prevent a breach of 

the peace if the property owner is absent. The police may act if violence, in the sense of physical 

harm to persons, is anticipated in the near future, or if a criminal offence is "about to" be 

committed, but are otherwise restricted in their actions.  

In view of the danger of escalating violence at demonstrations and human rights concerns in relation 

to other protestors, it is submitted that the power to arrest for a breach of the peace should not be 

contingent on the presence of the owner, where there is the reasonable likelihood of a threat of 

property damage in the near future.165 It is to be hoped that, in the absence of legislative reform, 

the courts will review this uncertain area of the law at the earliest opportunity. 

Richard Glover 

Senior Lecturer 

University of Wolverhampton 
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