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Abstract 

ABSTRACT 

This thesis argues that the twin concept of separate personality and limited liability from its historical 

beginnings, has entrenched corporate irresponsibility. It assesses the role that these concepts have 

played in tackling corporate irresponsibility from their historical origins to the present day, 

commenting on the lessons learnt. Whilst the institution of the company as a legal person is 

unquestionably the bedrock of modern company law,
1
 this thesis examines these concepts not 

necessarily from the position of disputing the philosophical, economic, or political imperatives, all of 

which are incredibly important – but from the viewpoint that historically, the principle of separate 

personality and limited liability entrenches corporate irresponsibility. As such, this thesis suggests a 

partial abandonment of the separate personality principle because it provides a mechanism for 

dishonest directors to escape liability for their fraudulent conduct. It also argues that the existing 

judicial evasion and concealment
2
 principles and the statutory fraudulent and wrongful trading 

provisions under the Insolvency Act 1986
3
 are too restrictive, and ambiguous in combating corporate 

abuse. It is concluded that the existing common law and statutory rules geared towards combating 

abuse of limited liability provides no coherent format upon which the courts and legislature may 

effectively curb abuse of the corporate form. As such, these laws in light of their inability to make 

dishonest directors personally liable for their fraudulent conducts ought to be challenged. There is a 

need to challenge the existing rules in order to show the effect abuse of limited liability has on 

creditors, the public and the economy. This research indicates that there ought to be an adequate and 

effective alternative law which provides balance and support for genuine enterprise whilst providing a 

robust system whereby those who abuse the corporate form can be easily made liable for corporate 

debts.  

                                                 
1
 Salomon v A Salomon [1897] AC 22. 

2
 Prest v Petrodel Resources Ltd [2013] UKSC 34; [2013] 3 WLR 1. 

3
 Section 213 and 214. 
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INTRODUCTION 

 

LIMITED LIABILITY AND CORPORATE RECKLESSNESS 

 

I. INTRODUCTION 

The corporation is best understood as a legal fiction.
4
 This is the doctrine which is also 

referred to as the principle of separate legal personality of the corporation. This thesis aims to 

trace the historical development of both separate personality and limited liability. Free 

incorporation by registration came to Britain in 1844, followed in 1855 by general limited 

liability,
5
 putting in place two central components of the corporate legal form which has 

dominated the form taken by business organisations in Britain today.
6
 There has long been a 

tendency to see the emergence of the corporate legal form as not requiring much in the way 

of explanation. It is generally perceived, as having been “induced by economic exigencies.”
7
 

Its main elements – legal personality, limited liability, transferable shares, and shareholder 

primacy – are thought to be economically indispensable, so much so that corporate law 

everywhere must, of necessity, provide for them. It is this conviction that underpins the 

recent claim that we have reached “the end of history for corporate law”;
8
 that driven by 

economic forces, corporate law in England is converging on a shareholder-oriented model of 

the corporation with the same essential legal features. This propagates the concept that law 

bequeaths on the corporation a distinctive legal status that is separate from its owners or 

shareholders, on the one hand, and from those who make decisions on its behalf (officers, and 

directors on the other).  

 

Consequently, it is possible to state that corporations are legally created fabrications. It is the 

aim of this thesis to examine the twin foundation of separate legal entity and limited liability 

of corporations, not necessarily from the position of disputing the philosophical, economic, or 

political imperatives, all of which are important – but from the viewpoint that the principle of 

limited liability, is being increasingly undermined from within and without corporate law 

itself, such that a doubt is cast on the core intentions and ideas about limited liability 

corporations. 

                                                 
4
 P.I. Blumberg, “Limited Liability and Corporate Groups”, (1986) 11 Journal of Corporate Law 573. 

5
 See section 4.5 “The passing of the Limited Liability Act 1855.” 

6
 Ibid.  

7
 R. Kraakman et al, Anatomy of Corporate Law, (OUP, Oxford 2004) 1. 

8
 Ibid  
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It is trite in corporate law that the legal personality of an organisation has a number of 

effects.
9
 Kraakman et al,

10
 observed that prominent among these effects is the artificial 

personality of the corporation that suggests that the corporation can conduct business, own 

property, have rights, sue and be sued, and have continuous existence. Another consequence 

of the legal personality is the separate existence of the corporation, that is, the limited liability 

of shareholders for corporate debts.
11

 Limited liability corporations differ from the majority 

of other forms of organisations, such as partnerships or sole proprietorships, and work to 

shield the assets or properties of shareholders from being confiscated by the corporation’s 

unsecured creditors.
12

 Ipso facto, company directors engage in various forms of risky 

businesses with the awareness that they would be held liable only to the extent of the 

corporation’s assets and no more. There were other cases that  preceded the Salomon v 

Salomon
13

 case which entrenched the corporate legal form as it currently is, such as the Case 

of Sutton’s Hospital
14

 and Smith v Hancock
15

 although these were High Court cases. The 

locus classicus of corporate legal form was held in the English House of Lords case of 

Salomon v Salomon.
16

  

 

Ireland
17

 argued that the current corporate legal form is not borne from the need for economic 

growth but from political influences developed to safeguard the interests of particular groups. 

In the view of Ireland, limited liability “is a construct which has not only been ruthlessly 

manipulated in ways which are highly questionable but which has institutionalised 

irresponsibility.”
18

 Ireland observed that “recognition of these manipulations and of the 

particular forms of corporate irresponsibility they have generated has recently led to some 

commentators to call for the abandonment of limited liability in general...”
19

 These calls for 

the abandonment of the current corporate legal form suggest that instead of the legal 

personhood and limited liability being covered over with a smoke screen justification of 

being economically important, it should be treated with seriousness and be subjected to acute 

                                                 
9
  Ibid  

10
 Ibid 

11
 Ibid 

12
 Ibid  

13
 [1897] AC 22.  

14
 (1612) ER 960.  

15
 [1894] 2 Ch 377. 

16
 [1897] AC 22. 

17
 P. Ireland, “Limited Liability, Rights of Control and the Problem of Corporate Irresponsibility” (2010) 34 

Cambridge Journal of Economics 837. 
18

 Ibid  
19

 Ibid  
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analysis, Directors should be more transparently accountable and held personally liable for 

any form of corporate irresponsibility whether deliberate or not.   

 

Critics argue that shareholders of limited liability companies “have little financial incentive to 

ensure that the managers involved behave legally, ethically, or decently…”
20

 because in the 

eyes of the law, they are personally exempt. This illustrates the fact that limited liability 

shareholders are not remotely connected to identifying with the company and are separate 

from it for some purposes, such as liability owed, “innocent” tort victims, whilst they feel 

able to identify with it in other circumstances especially when it involves dividend issues. 

With the collapse of Enron in the mid-nineties, one would have thought that corporate 

irresponsibility and greed would become a thing of the past. However, the collapse of 

Northern Rock in 2007, suggests that corporate irresponsibility has not, of course, gone. This 

thesis intends to unravel the questions raised that the corporate legal form of limited liability 

is a legal façade, formed with complex structures not for an economic rationale but which 

may often be used as a vehicle to perpetrate fraud. Therefore, the important question that 

comes to mind is whether the current liability regime is adequate to deal with the abuse of 

limited liability especially when it relates to directors of companies escaping liability for the 

debts of an insolvent corporation. This research will address that question.  

II. RESEARCH AIMS  

The aim of this thesis is to explore the concept of limited liability from its inception in the 

15th century through the chartered company up until modern times. For the purpose of this 

thesis the discussion of limited liability in the modern era will consider amongst other things 

the most recent piece of legislation i.e. the Small Business, Enterprise and Employment Act 

2015 to determine its effects in tackling abuse of limited liability. The general availability of 

limited liability to the economic community was first born in the mid- nineteenth century and 

this thesis will closely examine both the advantages and disadvantages of limited liability 

perceived at the birth of the registered company and determine whether in today’s economic 

world the advantage of limited liability is outweighed or negated by its disadvantages. The 

ultimate aim of this thesis will be to consider whether the current corporate legal form 

represented by limited liability status institutionalises corporate irresponsibility.   

                                                 
20

 A. Smith, Wealth of Nations (W. Strachan, and T. Cadell, London 1776). See also R, Kraakman et al, 

Anatomy of Corporate Law, (OUP, Oxford 2004) 1. 
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Company law scholars have commended the emergence of limited liability, describing it as 

“the corporation’s most precious characteristic”
21

 and suggesting it as the main instrument 

that has significantly boosted organisational and economic growth. The economic case in 

favour of limited liability is significant. Whilst this may be the case, limited liability may be 

used irresponsibly and fraudulently. It has been a subject of scholarly debates, through 

history, that the concept of limited liability and the evolution of the doctrine of separate 

corporate personality have been used as a means to perpetrate fraud which has had the effect 

of entrenching corporate irresponsibility.
22

  

 

Mitchell
23

 highlights that corporate irresponsibility has always been part of the corporate 

legal construct of limited liability dating back to the eighteenth and nineteenth centuries, and 

it still is. The absence of responsibility, liability and obligation associated with the nature of 

corporate shares allows their owners or their corporate representatives to enjoy revenues 

accrued with disregard to how their dividends are generated. They are not legally liable for 

corporate abuse and the worse fate that can befall them in case of insolvency – other than 

where they have provided personal guarantees – is the value of their initial investment. Their 

other assets such as homes, pension funds, and domestic goods will not be affected as a result 

of corporate bankruptcy.
24

 From the creditors’ viewpoint, claims are limited to the assets of 

the company and not capable of being enforced against shareholders’ personal assets. This is 

an obvious disproportionality in the risk and reward system allocated to shareholders, where 

they benefit through limited liability, from a cap on their down-side risk, whilst the 

probability of their up-side gain is unlimited. Since current corporate legislation allows 

business transactions to continue based on this principle, this in itself casts serious doubts on 

the justification for limited liability.  

III. METHODOLOGY  

This research will make use of the historical analysis and black letter law approach. It is a 

desk based study making use of case law and statutes such as the UK’s Companies Act 2006. 

Limited liability and its effects will be considered primarily in the context of the UK but will 

also consider at appropriate points other jurisdictions, such as the USA. Learned articles and 

                                                 
21

 R.A. Bryer, “The Mercantile Laws Commission of 1854 and the Political Economy of Limited Liability” 

(1997) (1) Economic History Review 37.  
22

 See section 3.6 “The Joint Stock Enterprise and Limited Liability 1837-1840.” 
23

 L.E. Mitchell, Corporate Irresponsibility: America’s Newest Export (Yale University Press 2001) 15. 
24

 Ibid  
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other academic works will be referred to extensively. It will consider the historical origin of 

limited liability and how it has been used overtime as a vehicle to perpetrate fraud as opposed 

to the economic and organisational growth it has provided. Historical research will also be by 

way of examining government and committee reports.  

IV. SCOPE OF THE WORK  

The primary focus in this research focuses from a historical perspective on whether the 

emergence of limited liability institutionalises corporate irresponsibility. Limited liability 

shields the company’s human constituents from responsibility in respect of the repayment of 

corporate debts. The discussion here requires a consideration of both abuse of limited liability 

companies and combating effectively abuse of the limited liability corporation. In doing so, 

this work considers two sources – the Common Law and Statute.  

 

An assessment of these approaches is made in a bid to determine which approach may be 

effective in tackling corporate abuse. The primary discussion centres on company law as 

applicable in the UK. Whilst references may be made to other jurisdictions, such references 

are made for the sake of examples or for comparative purposes. No in-depth, detailed 

comparative analysis of tackling corporate abuse between legal jurisdictions has been made.  

V. OVERVIEW OF CHAPTERS  

Chapter 1 – ‘The UK History of Limited Liability’ traces the emergence of limited 

liability in the UK to ancient Rome when Britain was still under the control of the Roman 

Empire. It also traces the development of corporate entities following the collapse of the 

Roman Empire from the chartered company, through to the joint stock company in England. 

It contributes to our knowledge surrounding the development of commerce in the UK 

following the collapse of the Roman Empire. This is significant as it aids our understanding 

of the different categories of British mercantile systems from the early Guilds, through to the 

chartered and joint stock companies – companies which were regulated by unlimited liability. 

Chapter 1 highlights some of the earliest traces of limited liability in early commercial 

arrangements, and also discusses the early forms of abuse which accompanied the corporate 

form. It discusses one of the earliest attempts of the Government in combating corporate 

abuse, and the efficacy of such an attempt in tackling corporate abuse. This is important as it 

aids understanding of the fact that not only has corporate abuse always existed, but that 

Governments have always tried to formulate policies to prevent corporate abuse.  
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Chapter 2 – ‘The Growth and Dangers in the corporate form in the eighteenth century 

and the emergence and significance of the concept of limited liability’ builds upon 

Chapter 1 by continuing the discussion on corporate abuse. This chapter focuses on one of the 

biggest (if not the biggest) corporate abuses in British history – the South Sea Company. It 

discusses from a historical perspective the rise, and collapse of the South Sea Company, and 

the effect the collapse of the Company had on the British economy and the public.  

Chapter 2 identifies that whilst the South Sea Company was from the beginning a sham 

company, the need to increase commercial activities in the eighteenth century meant that 

corporations were allowed to possess powers so broad that abuse of limited liability became 

inevitable. This chapter also discusses the ways the Government attempted to combat 

corporate abuse in the eighteenth century. It identifies the Bubble Act 1720 – an Act passed 

with the aim of tackling corporate abuse. The research in Chapter 2 is significant in two 

ways: firstly, it demonstrates that corporate abuse is not a recent phenomenon; it has always 

been associated with the corporate form since commerce began. Secondly, it offers a 

perspective as to why corporations particularly, in the twenty-first century are prone to 

abusing the corporate form. 

Chapter 3 – ‘The Significance of the Bubble Act and its Impact’ introduces the legislative 

schemes aimed at curbing abuse of limited liability in the UK. This chapter considers from a 

historical perspective some of the earliest legislation aimed at curbing corporate abuse. It 

considers the passing of the Trading Companies Act 1834, the Chartered Companies Act 

1837, Joint Stock Companies Regulation and Registration Act 1844, and the Companies 

Clauses Consolidation Act 1845. It offers an insight into the various Government responses 

to tackling abuse of limited liability, and the impact of the responses on corporate abuse. The 

research here builds upon the discussion in Chapter 2 to determine the contribution of these 

statutes to the wider question of corporate abuse. It analyses the legislation so as to determine 

whether the legislature has learned lessons from the economic crises of the past, and also 

whether the legislative responses were effective in tackling corporate abuse. The issues 

discussed in Chapter 3 forms the basis of discussion in Chapter 4 – “The Struggle for Limited 

Liability”? Where the response of the Government to tackling corporate abuse was utilised in 

the debate against the general introduction of limited liability.  
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Chapter 4 – ‘The Struggle for Limited Liability’? Discusses the complex and intense 

debate regarding the introduction of general limited liability in the nineteenth century. This 

chapter builds upon Chapter 3 to argue that despite Government attempts to tackle corporate 

abuse; an increase in corporate abuse remained the primary basis upon which the general 

introduction of limited liability was opposed in the mid-nineteenth century. The research here 

focuses the debate on limited liability around different groups who argued in two distinct, yet 

related ways. Firstly, the economic exigencies of limited liability and the benefits of limited 

liability to the general public are discussed, and secondly the potential for increases in 

corporate abuse in the event that limited liability was to be generally introduced. It is seen 

from the research that whilst limited liability may be beneficial to the economy, the potential 

for abuse gives opponents of limited liability strong moral claims against the introduction of 

limited liability irrespective of the economic benefit it brings. The debates in Chapter 4 are 

built upon in the discussions in Chapter 5 to explore whether the general introduction of 

limited liability in the mid- nineteenth century increased corporate abuse.  

Chapter 5 – ‘The Consequences of incorporation with limited liability’ builds upon the 

discussions in Chapter 4 to explore the argument whether or not the introduction of general 

limited liability increased abuse of the corporate form. The research here also builds on 

Chapter 3 in assessing the judicial responses to preventing corporate abuse, and the effect of 

such responses in curbing abuse of limited liability. The analysis in Chapter 5 offers an 

understanding of the difficulty of the judicial response in tackling corporate abuse. It 

examines the “fraud exception” as a response to preventing corporate abuse in Salomon 
25

 to 

determine whether this exception is effective and adequate in piercing the corporate veil. The 

research illustrates the inequity facing creditors which arises out of the difficulty of 

establishing “fraud” as a means to pierce the corporate veil and that this difficulty produces a 

significant advantage for controllers. The consideration of the Salomon principle in Chapter 5 

demonstrates the challenges the courts face in formulating effective and adequate rules that 

could effectively tackle corporate abuse. The research espouses that not only did the 

difficulty of establishing fraud in Salomon make it virtually impossible to prevent corporate 

abuse, the lack of a proper definition forced later courts to forge a limited range of exceptions 

to disregard the separate corporate personality of the company to extreme cases of abuse 

                                                 
25
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INTRODUCTION 

only. This conclusion forms the basis for the discussion and recommendation to follow in 

Chapter 6: ‘Piercing the Corporate Veil under Equity – A new Orthodoxy’?  

Chapter 6 – ‘Piercing the Corporate Veil under Equity – A new Orthodoxy’? Builds 

upon Chapter 5 by continuing the discussion on Salomon. The discussion in this chapter 

reiterates the “fraud exception” as espoused in Salomon, and considers whether this 

exception, in light of other judicial alternatives, is adequate to pierce the corporate veil, and 

tackle corporate abuse. The inadequacy of the fraud exception in tackling corporate abuse is a 

constant undertone to the discussion in this chapter. This is extended through discussion of 

some potential alternative approaches to tackling abuse of the corporate form. The research 

here considers the Supreme Court definitions of fraud within the rubric of the Evasion and 

Concealment approaches established in Prest v Petrodel Resources Ltd
26

 to determine 

whether they are efficient enough or too narrow in scope to pierce the corporate veil. Chapter 

6 compares the “fraud exception” in Salomon, and the Evasion and Concealment principles in 

Prest to the alternative approach of piercing the corporate veil in the interests of justice. It is 

seen that there ought to be reconsideration of the current situation, paying particular attention 

to the possible alternative based upon the interests of justice, – an alternative which seeks to 

redress the current unfairness and difficulty creditors and claimants face in seeking 

compensation for a controller’s fraudulent conduct. The research identifies that in remedying 

such injustices for claimants – particularly creditors – there ought to be a shift in the approach 

of the courts from current approaches to piercing the corporate veil to the justice principle. 

The research also identifies the overwhelming trend of the courts to adhering to the Salomon 

principle as the leading tool to tackling corporate abuse despite the fact that the doctrine is 

potentially unfair and could lead to unfair results.  

Chapter 7 – ‘Statutory Piercing of the Corporate Veil: A Circuitous Route?’ considers 

legislative responses to tackling corporate abuse, and highlights the legislative developments 

to tackling corporate abuse in the twentieth and twenty-first centuries. This chapter discusses 

the historical development of the various Government schemes aimed at preventing corporate 

abuse. It discusses the reports of the various Company Law Committees such as the Greene, 

Cohen, Jenkins, and Cork Committees
27

 formed by Governments (at least in part) to tackle 

corporate abuse, and also considers historically the developments or otherwise that have been 

                                                 
26

 [2013] UKSC 34; [2013] 3 WLR 1. Which would be known here after as Prest.    
27

 See sections 7.1.2, 7.1.3. 7.1.4, and 7.1.5 for discussions of the various Company law Committees. 
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introduced through the formation of such Committees. Chapter 7 considers the current 

companies’ legislation through consideration of case law to determine whether the 

companies’ legislation has been effective and adequate in tackling abuses of limited liability. 

This research builds upon previous legislative and judicial efforts at tackling corporate abuse 

seen in chapters 3, 4, 5, and 6 to determine whether the Government has learnt from past 

corporate abuses to formulate effective and adequate policies that could tackle abuses of 

limited liability. It analyses the current systems aimed at curbing corporate abuse in the 

companies’ legislation, and considers a potential alternative approach in light of the 

conclusions reached in chapters 4, 5, and 6 about tackling corporate abuse on the basis of 

‘fraud,’ and the ‘evasion and concealment principles,’ and the potential failings of these 

approaches in preventing corporate abuse. Chapter 7 offers a fresh analysis of governing 

mechanisms, and elements aimed at tackling effectively abuse of limited liability as identified 

in Chapters 1 and 2.
28

   

The concluding remarks consider the primary discussion of this work – that the current 

corporate legal form represented by limited liability status institutionalises corporate 

irresponsibility, and that as a result there is a significant injustice and unfairness that 

claimants face in seeking redress when the corporate form is abused. The concluding remarks 

explain that limited liability corporations are growing in complexity; disputes are arising but 

it appears that the law is not addressing the problem. The directors disqualification regime
29

 

in recent years has played a leading role in curbing corporate abuses. It was stated in the 

Transparency and Trust discussion Paper 2014 that from 1984-2013 approximately 1,200 

directors were disqualified each year under section 6 of the CDDA 1986 for unfitness. 

Perhaps the success of the directors disqualification regime could potentially provide ideas 

that could repair the current system. This work provides an understanding of how the current 

approaches to curbing corporate abuses of limited liability are potentially unfavourable to 

claimants – based on judicial and legislative interpretations of the “fraud exception”
30

 

through a consideration of piercing concepts. Ultimately, the concluding remarks seek to 

                                                 
28

 See section 1.0 ‘The UK History of Limited Liability’. See also section 2.0 ‘The Growth and Dangers in the 

corporate form in the eighteenth century and the emergence significance of the concept of limited liability’  
29

 Transparency & Trust discussion Paper: Enhancing the Transparency of UK Company Ownership and 

Increasing Trust in UK Business: Government Response April 2014, 263. 
30

 J. Payne, “Lifting the Corporate Veil: A Reassessment of the Fraud Exception.” (1997) (56) Cambridge Law 

Journal 284.  
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address the central research question of this thesis, and provide an answer as to whether or 

not the legislative and judicial responses to corporate abuse are adequate. 

Words importing the masculine gender include the feminine gender and vice versa. This 

thesis reflects the law as it stood at 30
th

 July 2016.   
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CHAPTER 1   

THE UK HISTORY OF LIMITED LIABILITY 1400 -1671 

1.1 INTRODUCTION 

The purpose of this chapter is to explain the historical development and origins of the concept 

of limited liability found in the United Kingdom. In the commercial sphere and in relation to 

corporate law, limited liability is generally defined as the principle whereby a member of an 

incorporated company is not as a result of his shareholding interest in the company held 

liable for the debts and other liabilities of the company beyond a prescribed amount, namely 

any amount owing on any unpaid part of the price of any shares held (price when first issued 

by the company).
31

 This discussion traces the emergence of limited liability in the UK to 

Rome when the UK was still under the control of the Roman Empire. In doing so, this 

chapter discusses the development of British corporate entities from the early Guilds, to the 

chartered and joint stock companies, following the collapse of the Roman Empire. This is 

significant in terms of understanding the historical development of commerce in England, 

and also important in terms of understanding the form(s) of liability which existed in 

commercial transactions in England. In relation to the form(s) of liability, this chapter will 

argue that in early commercial arrangements liability in lieu of commercial transactions was 

predominantly unlimited. Whilst this may be the case, the research here will attempt to trace 

the origins of the concept of limited liability to determine the existence of limited liability in 

early commercial relationships. This is significant because it lays the foundations for a 

historical analysis of the legal limits on liability in business contexts, and also in terms of 

understanding whether limited liability has always had the potential for abuse. The research 

within this chapter will discuss attempts formulated to tackle corporate abuse, and also 

assesses the efficacy of such attempts in curbing corporate abuse.  

1.1.1 Limited or Unlimited Liability  

Corporations generally are distinct legal entities from its members. That is, the company 

enjoys rights and is subject to duties which are not the same as those enjoyed by its 

members.
32

 For example, it can sue and be sued, can own property, and has a continuous 

existence. A corporation can be a distinct legal entity and enjoy all the above rights, but may 

not have a limited liability status attached to it. Corporations without a limited liability status 

are called unlimited liability companies. Unlimited liability companies are companies whose 

                                                 
31

  L.C. B. Gower, Gower’s Principles of Modern Company Law (5
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members are “guarantors of its obligations without any restriction on amount.”
33

 Members of 

such companies are personally liable for the debts of the corporation. For a corporation to be 

recognised as either having a limited or unlimited liability status, its constitution must clearly 

state the nature of the company and the liability (whether limited or unlimited) of its 

members.
34

  

In respect of a company limited by shares, the member’s liability is limited by the nominal 

value of the shares held. The liability is limited to the difference between the amount already 

paid to the company on the nominal value of the share, and its fully-paid up nominal value.
35

 

A company is either limited or unlimited, if the liability of its members is expressed in the 

company’s constitution. It therefore follows that in the absence of express provision that the 

liability of members of a company is not limited; members of such a company could be 

completely free from any personal liability. Therefore, a shareholder that holds a share that 

has had the full nominal value of the share paid to the company; the company cannot demand 

any additional monies from the shareholder notwithstanding that the company may be in 

debt.
36

 Whilst this may be the case, it is important to note that the concept of limited liability 

has existed long before commercial development began in Britain, and it is to the historical 

concept of limited liability that this discussion shall now turn.      

1.2 THE ORIGINS OF THE CONCEPT OF LIMITED LIABILITY IN ROMAN 

TIMES 

Dating back to 7 BC
37

 corporations in the early Roman Empire were unregulated throughout 

the reign of Emperor Augustus. The majority of commercial activities were left in the hands 

of private organisations.
38

 Companies (without limited liability) were generally formed or 

recognised by the Emperor in return for service to the Empire and until the reign of 

Alexander Severus, corporations were independent of State interference. It was not until the 

decline of the Roman Empire that the Emperor Alexander Severus began to regulate or 

incorporate companies. This meant that organisations were recognised by the Emperor as 

corporate entities with legal privileges to engage in commercial activities. Such legal 

                                                 
33

 Ibid at 88.  
34

 L.C. B. Gower, Gower’s Principles of Modern Company Law (5
th

 edn Sweet and Maxwell London 1992) 89.  
35

 Section 3(1) (4) Companies Act 2006.  
36

 Section 74 Insolvency Act 1986. 
37

 D.L. Perrott, Limited Liability and the Corporation (Croom Helm, London 1982) 85. 
38

 M. Rostovtzeff, The Social and Economic History of the Roman Empire (2
nd
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privileges included (without a limited liability status) the right to engage in commercial 

activities, to own property, and the right of perpetual succession.  The decline and near 

collapse of the Roman economy prompted Emperor Severus to incorporate many companies 

in order to promote commercial activities and to generate finance to support the already 

failing Roman economy.
39

 Incorporation during this time was generally granted only to 

companies that contributed to economic development and to companies that advanced the 

“res republica”
40

  - companies that benefitted the Roman public. Whilst incorporation was 

meant to protect the failing Roman economy and was meant for the public benefit, the 

Emperor used such platforms to enrich himself through compulsory acquisition of merchant 

companies as well as having a controlling stake in many other companies.
41

 Alexander 

Severus anxious to consolidate his own power, confirmed many existing corporations but 

forbade the creation or recognition of new ones without imperial authority.
42

  

Despite the recognition of several companies by the Emperor, many corporate entities (such 

as retail-traders and small shop owners) existed without imperial authority. Whilst they acted 

as if they had imperial authority to operate, their liability was unlimited.
43

 Companies in the 

Roman Empire were at first not recognised as having the legal status of incorporation - they 

were not legally recognised as companies and they did not have a limited liability status. 

Rostovtzeff
44

 indicates that they were a group of men in the same profession that felt a 

natural desire to associate, to meet together and promote their professional interests.
45

 Such 

trade or professional groups were called collegia, corpora, societates, sodalitates, or 

sodalicia.
46

 These institutions were found in the areas of religion, education, government, and 

other aspects of life. Many of these collegia promoted the economic and commercial interests 

                                                 
39

 M. Gillman and T. Eade, “The development of the corporation in England, with emphasis on limited 

liability”, (1995) 22 (4) International Journal of Social Economics 20-32. 
40

 Ibid. 
41

 M. Rostovtzeff, The Social and Economic History of the Roman Empire (2
nd

 edn, Clarendon Press, Oxford 

1957) 25. 
42

 D.L. Perrott, Limited Liability and the Corporation  (Croom Helm, London 1982) 85. 
43

 W.J. Ashley, An Introduction to English Economic History and Theory (Longmans and Green, London vol 1 

1990) 25.  
44

 M. Rostovtzeff, The Social and economic History of the Roman Empire (2
nd

 edn, Clarendon Press, Oxford 

1957) 25. 
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of their members, sought to safeguard their economic privileges, and to control markets and 

prices.
47

  

Collegia promoted the interests of their members in other areas such as professional, 

economic, territorial, religious, welfare assistance, social and mortuary services. Collegia 

thus played very significant economic and public roles in the Roman Empire. As trade 

developed, many collegia in Rome were incorporated and were recognised as corporate 

entities by the Emperor and were even favoured by the state, because they became useful or 

rather indispensable to it.
48

 But their liability was unlimited. Rostovtzeff
49

 observed that the 

major reason companies were incorporated or legally recognised as corporate entities was 

because it was easier to deal with an organised body, of which the members were known, 

than with a loose mass of unknown men.
50

 The parameters used to determine whether a 

company was qualified for imperial recognition or incorporation under the Roman economy 

was based on the degree and extent of market specialisation.
51

 The degree and extent of 

market specialisation meant that individuals supplied the capital for an enterprise, and 

possessed the manpower and experience in managing the enterprise. In such cases, when 

individuals both supplied the capital for an enterprise and managed the enterprise, they 

tended to engage all their resources in such enterprises. Liability in consequence of such 

commercial transactions during this time was unlimited and in the event of a loss, investors 

were held individually liable for the debts of the company even to their personal assets.
52

 As 

commercial activities developed, the Roman idea of the corporation was extended from the 

collegia system into a new commercial form which saw the creation of a more modern form 

of business association known as the societas.
53

   

1.3 THE SOCIETAS AS MODERN FORM OF BUSINESS IN ROMAN TIMES 

The evolution of the corporate form has been linked to the Roman concept of societas. The 

societas is a form of business association or partnership with unlimited liability where each 
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 D. Figueroa, “Comparative Aspects of Piercing the Corporate Veil in the United States and Latin America” 
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 W.J. Ashley, An Introduction to English Economic History and Theory (Longmans and Green, London vol 1 
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partner is responsible for the debts of the partnership and for each other’s debts. Such debts 

extend to the personal assets of each member of the societas making the liabilities of the 

members of the societas unlimited.
54

 The Roman societas establish obligations among the 

members of the partnership or societas. Members have obligations toward one another to 

make contributions toward the achievement of the partnership’s goal. Whilst the societas 

form of business generally has little in common with contemporary forms of partnership, 

members of the societas are obligated when it comes to the settlement of accounts, to cover 

their share of the liabilities that have been incurred by a member of the societas while doing 

business for the societas in accordance with the partnership agreement and to compensate a 

member for his expenses while doing so.
55

  

Where a member of a societas goes into a commercial transaction with third parties on the 

account of the societas and the transaction generates a loss, third parties would claim full 

indemnity against the other members for the societas’ debts. Such claims also extended to the 

personal assets of each member of the societas and made the liabilities of the members of the 

societas unlimited. This unlimited form of partnership was the recognised and predominant 

form of conducting business activities in the Roman Empire. Despite the fact that liability in 

consequence of commercial activities in Rome was predominantly unlimited, Roman 

businessmen had other ideas of limiting their liability in the ancient Roman economy.
56

 

1.4 LIMITATION OF LIABILITY IN ANCIENT ROME  

According to Hillman,
57

 the origins of limited liability can be traced back to the ancient 

Roman economy, where limited liability was used in conducting business activities. One case 

frequently discussed is that of the peculium.
58

 This was a portion of the property belonging to 

the pater familias, (master, or head of the family) which he entrusted to his slave, or son, to 

engage in trading activities on behalf of the master. Under Roman law, the pater familias is 

held liable for debts or liabilities of his slave or son only to the extent of the peculium
59

 

Similarly, the concept of actio institoria under Roman law held the pater familias vicariously 

liable for the acts done by his slave, or son against third parties, in the course of his master’s 

business. In these actions the master’s liability is only for debts incurred in due course of the 
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relevant business. Many trading activities were conducted through slaves in ancient Rome, 

because it was a way for the master to invest in a business without risk of incurring further 

liability.
60

 Whilst the application of these concepts may have differed, the core ideas are 

similar to the modern limited liability concept in that these concepts are formed deliberately 

to protect the controller from any further liability that may arise in the conduct of business 

affairs.
61

        

1.5 EARLY FORMS OF THE CORPORATION IN ENGLAND 

The Roman domination of Britain from 43 AD until 410
62

 had a profound impact on the 

development of the British mercantile system. This was because a majority of trading 

activities in “Roman Britain”
63

 were conducted through the Roman mercantile system. The 

collapse of the Roman domination of Britain in 407 AD
64

 meant that Britain for the first time 

began to engage in commercial activities as a free nation. Consequently, many commercial 

forms that existed during the Roman control prior to the collapse inadvertently remained in 

Britain.
65

 Prominent amongst such mercantile forms that continued in Britain were what 

became the English trade associations or Guilds. These Guilds or trade associations were the 

equivalent of the Roman collegia (discussed above) and were similar in many respects. For 

example, the English Guilds, like the collegia, were comprised of people in the same trade or 

profession that met to promote their collective interests. They were at first not legally 

recognised as corporate entities, but as trade developed, became incorporated because of their 

contribution to economic growth and development. Like the collegia, incorporation of 

English Guilds was conferred by a superior authority. For example, in England, incorporation 

was conferred by the Crown or subsequently by a private Act of Parliament, whilst in Rome; 

corporate status was conferred by the Emperor or by the Roman Senate.
66

  

The title conferring corporate status on Guilds in England was called charters. Corporate 

charters in England were at first granted on a discretionary basis but only to religious and 

public bodies, such as churches, monasteries and thriving towns or boroughs for the public 
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benefit.
67

 As Guilds later developed into a more specialised body, many were re-organised 

into corporations replacing individual merchants, and were legally recognised as corporate 

entities with royal privilege to engage in trading activities.
68

 But their liability was generally 

unlimited. Charters of incorporation by the English Crown went first to some of the old 

guilds. Examples were a charter to the Weavers’ Company by Henry II in 1155; to the 

Goldsmiths in 1322; the Mercers in 1393; the Carpenters of London in 1477; and the 

Company of Merchant Adventurers in 1505.
69

 Royal charters conferring corporate status on 

guilds came with certain monopolistic privileges but without the benefit of a limited liability 

status. Certain provisions in the charter required would-be traders to belong to a guild before 

engaging in any trade. For example the Merchant Adventurers charter contained certain 

provisions that compelled potential traders to belong to the Guild of Merchants before 

engaging in any trade as a merchant. For example the 1505 Royal Charter conferred on the 

Merchant Adventurers by King Henry VII stated that: 
70

   

“No master, wardens, and fellowship of crafts, or any of them, nor any rulers of guilds or 

fraternities, take upon them to make any acts or ordinances, nor to execute any acts or 

ordinances by them heretofore made, or hereafter to be made, in disinheritance, or diminution 

of the prerogative of the king, nor of other, nor against the common profit of the people”
71

  

It is a matter of some debate as to whether or not the condition compelling potential 

businessmen or traders to belong to a guild before engaging in any trading activity was meant 

to exercise some sort of supervision over those who joined, and to protect and maintain guild 

privileges.
72

  

This meant that guild members were not allowed to act as agents for the sale of goods 

belonging to non-members or to aid non- members in ways that would be detrimental to the 

guild.
73

 Consequently, guild merchants, in meetings known as the “morning speeches”
74

 drew 

up regulations for trade and punished breaches of commercial morality. These regulations 
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stipulated that each individual member was within certain limits allowed to pursue his own 

interests as he thought best, however, each member was bound to submit to the regulations 

for the common good, and to assist his fellow-members. Members were bound by the rules 

and they were financially rewarded if they reported any non-member trading in the same 

business.
75

 The formation or creation of a guild without Royal authority was met with heavy 

sanctions as was the case in 1662 with the pilchards fishing industry.
76

  

Such sanctions included imprisonment for half a year, and fines payable to the Crown. 

Despite imposing sanctions on unincorporated guilds, recognised guilds did not find it easy 

enforcing their rights because many unincorporated guilds existed without royal authority 

even though they acted as if they had royal authority to operate.
77

 For example the guild of 

Goldsmiths spent years in court
78

 challenging the legality of other goldsmiths who were not 

members of the guild. However, some of these unincorporated guilds were not forcibly 

dissolved, because they were not large or successful enough to pose a threat to the already 

incorporated guilds.
79

 It has been suggested that some of the reasons for conferring corporate 

status on guilds were because: firstly, it was easier to “deal with an organised body, of which 

the members were known than with a loose mass of unknown men.”
80

 Secondly, Guilds felt 

that it was the only effective method of controlling competition by the grant of a local 

monopoly to guild members. Thirdly, the Crown’s vested interest in the financial gains of the 

guilds prompted it to recognise or incorporate many guilds, because they became useful or 

rather indispensable to it.
81

 Guilds incorporated by Royal Charter or an Act of Parliament 

possessed a form of corporate personality. This meant that guilds were recognised as having 

the right of perpetual succession; the power to hold property; the right to use a common seal; 

and a power of subordinate legislation.  

Guild members could give or sell their rights, and transmit them to their next of kin, who 

might exercise them themselves or give them to another member of the family. Guilds 
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purchased or otherwise owned land and other estates and were recognised as a company.
82

 

The personality of the corporation was conferred by the Crown and the personality did not 

terminate with the death of any human individual. It was potentially immortal and existed at 

the will of the Crown.
83

 It must be stressed that although guilds were recognised as corporate 

entities with royal privileges to engage commercial activities, liability in consequence of such 

commercial transactions during this time was unlimited. As trade expanded in the thirteenth 

and fourteenth centuries, guilds developed into specialised crafts guilds, serving the interests 

of social craftsmen and merchant guilds serving the interests of traders.
84

  

Many guilds came to receive a Royal Charter as a means of obtaining a monopoly for their 

members in any particular commodity.
85

 This meant that only guild members were at liberty 

to trade in a particular commodity in their specific towns as well as trade in other towns. Non 

guild members were only allowed to sell “victuals”,
86

 (food items) but if they went further 

and engaged in regular trade they became liable for paying fines - fines from which guild 

members were exempt.  If a trader was prosperous enough to pay the entrance fee and 

become a member of the guild, but stubbornly refrained from doing so, he was forced into 

compliance by repeated fines. Each guild member paid an entrance fee to the guild joint stock 

account; but such “joint stock account” was meant for the collection of subscriptions, fines 

and levies from guild members, to further the activities of the guild and to give it a 

professional image, and not for limited liability purposes.
87

  

The term “stock” in England was originally adopted from its Italian equivalent “capitali” 

(meaning capital or stock). English merchants used the term “stock” to mean different things 

at different times. It was used in relation to the sum total of the sums subscribed for a voyage; 

whilst on the other hand it was used in relation to stock-in-trade (i.e. goods meant to be 

sold).
88

 Thus, the term “stock” originally had a different meaning from that implied by its 
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modern development, the “Joint Stock Company.”
89

 It signified the sum total of the sums 

subscribed by people for a joint voyage. “Voyage” in this context means merchant ships 

engaged in trade overseas. The accounts of the subscribers were to be wound up and the 

subscriptions paid back when the ship returned home.
90

 Chartered guilds during this time 

created a joint stock account and engaged in commercial voyages with the joint account. 

However, such voyages were not carried out in the form of a “joint stock” company, and 

guilds had no limited liability for members, since members only paid a designated fee and 

were subject to the rules of the Guilds but otherwise traded on their own account and at their 

own risk.
91

 The liability of each member was entirely different from that of the Guild and the 

other members.
92

 A Guild traded on its own account to give it a professional image and to 

enable it to extend its activities.
93

  

However, the formation of a joint stock account for an enterprise marked the beginnings of 

the development of the modern joint stock corporation
94

 because guilds, by imperceptible 

steps from the fourteenth to the sixteenth century developed from the regulated company 

(that is a company regulated by its charter) to the modern ‘joint stock’ company.
95

 It must be 

noted that liability during this time was unlimited in England.
96

 Whilst this may be the case, 

in Europe the roots of the limited liability corporation were more apparent perhaps, most 

notably in the form of the commenda.   

1.6 COMMENDA 

The commenda was a concept that originated in Venice and Genoa, in Northern Italy, in the 

eleventh century.
97

 Hillman
98

 argued that the introduction of the commenda is a landmark in 

the history in the development of the concept of limited liability because many attempts to 

trace the ancestry of modern limited liability vehicles trace the link of development back at 

least to the commenda. The method was very popular all over Europe and it was used to 
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finance sea trades or other extremely risky ventures. The distinguishing characteristic of the 

commenda is the mixture of limited and unlimited liability imposed upon different members 

(mixed liability).
99

 One party (the passive, sleeping partner or commendator) would provide 

capital, money or goods to another party (the traveling, managing partner, or tractator), who 

did not provide capital but supplied the commercial skills and management presence by 

assuming the risk of a dangerous voyage.
100

 The managing partner would assume 

responsibility for all aspects of managing the venture.  

The commenda would terminate upon completion, at which time the parties would share the 

profits under a pre-determined formula. Such a pre-agreed formula would sometimes require 

the managing partner to be paid a fixed sum; but as this may not have motivated him to the 

same extent as having a share in the total profits of the enterprise, it came to be the general 

practice to promise him a share in the entire profit if the enterprise were successful.
101

 

Normally under such agreement, three-quarters went to the passive partner with the traveling 

partner receiving one-quarter of the profit. It must be noted that the managing partner did not 

personally contribute to the capital invested in the enterprise, and his normal expenses were 

met by the passive partner. It was normal for him to sign an acknowledgement, and this was 

drafted in almost similar terms in all the ports used by Italian merchants:
102

  

 

“I, A, B have received, or “acknowledge that I have received, from G.D.” such and 

such a sum of money (sometimes in addition with other goods if any, “in cloth or 

the like), “in commendationem” or “in commenda”… with these I am bound to 

take (include name of potential destination) to trade therewith, or to make gain and 

to trade, und I am to receive one-fourth of the profit.”
103

  

As the success of the association began to increase, the managing partner began to enter the 

same contracts with several sleeping partners, and the more he did so, the more he became 

the real director of the enterprise. He and not the sleeping partners became the “undertaker” 
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in Adam Smith’s words.
104

 It was no longer the sleeping partner that took the skill and labour 

of the sleeping partner into his service, but the managing partner who took the capital of the 

sleeping partners into his service.
105

 However, because the managing partner began to assume 

a more prominent role in the enterprise, he began to enter into contracts in his own name. 

Consequently, he became responsible for the debts of the association, whilst the sleeping 

partner was freed from all liability beyond the amount of his quota.
106

 It has been argued that 

the acceptance of the commenda business venture lay in the fact that investors were allowed 

to invest in high risk, high profit ventures without personal exposure to danger (apart from 

the loss of the capital investment if things went wrong), and on the other hand, allowed those 

without capital, but with a willingness to face such danger, to benefit from the profits of the 

investment.
107

  

Here the feature of mixed distribution of liability suited both partners. The commenda was a 

vehicle that allowed a passive member to invest funds without risk of incurring further 

liability (other than the capital contributed). The managing partner’s liability was regarded as 

unlimited.
108

 The managing partner was typically a man with little external capital resources, 

and the success of the enterprise was fundamentally within his own control.
109

 The 

commenda form of investment allowed passive investors to diversify their investments by 

investing in several commendae as opposed to investing in single voyages.
110

  

The passive partner’s liability was regarded as limited to the amount of his investment.  

Although the commenda was a popular concept around Europe, it however did not enter 

England until the eighteenth and nineteenth centuries and was not given statutory recognition 

until the 1907 Limited Partnership Act. The reason for such a delay is unclear. It has been 

suggested that England provided enough substitute corporate forms to keep the market from 

having the incentive to adopt the commenda form of business association. It has also been 

suggested that had England introduced the concept into English law at an earlier stage the 
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history of English corporate law might have been very different. It did not become legally 

recognised in England until 1907 and by this time the concept of limited liability could be 

acquired effortlessly and cheaply by incorporation under the Companies Act.
111

 

1.7 CHARTERED COMPANIES IN ENGLAND 

Growth of commercial activities in the sixteenth century, fostered by the discovery of new 

territories, led to the establishment and incorporation of companies for foreign adventurers, 

similar in all respects to the earlier guilds, except that their members were foreign instead of 

domestic traders.
112

 The discovery of new territories for business opened the eyes of English 

merchants to the idea that not all enterprises could be carried on by individuals on their own 

accounts or by partnerships. A corporate form was therefore necessary in order that business 

could be conducted properly and efficiently.
113

 Consequently, Guild merchants or tradesmen 

“imperceptibly metamorphosed”
114

 into the regulated company - that is a company regulated 

by its charter or an association to which the name “company” was conferred.
115

 As new 

business opportunities in foreign territories opened up, many companies were granted royal 

charters that conferred monopolistic privileges on them to engage in overseas trade. Grants of 

corporate charters became common and charters routinely contained express clauses that 

granted the corporation a local monopoly over a specific kind of trade. 

As the risk associated with overseas trade was high, investors in attempting to protect their 

investments did not just settle for licences to engage in trade; rather they negotiated for 

charters that would confer on them a monopoly over their chosen territory. Such monopolistic 

privileges did not come without a cost. Companies that were granted trade monopolies made 

payments to the Crown. These payments were sometimes called bribes and were made 

before, during or after the grant of monopolistic privileges. Monies were paid to the Crown in 

return for charters and it was not uncommon for the Crown to be directly involved in the 

creation of companies.
116

 Homans and Dana observed that “the queen herself was stockholder 
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and part owner in many of these trading voyages.”
117

 Consequently, many companies were 

granted regulated privileges or charter for foreign trade because the state relied on them as a 

major source of finance.  

The Merchant Adventurers, incorporated in 1505, was the first of such companies.
118

 It has 

been a matter of some debate that the purpose of the regulated company was ordinarily to 

receive and control a monopoly for its members in some foreign or overseas trade.
119

 The 

members, by having Royal charters conferring the privilege of a monopoly for a precise form 

of business enterprise, considered that they would be free of governmental interference, 

acquire governmental protection over the territory for the company itself, and protection 

against competition from home based freelance merchants. On the other hand, the Crown 

considered that it was expedient to confer such regulated privilege on companies in order to 

monitor, for political and diplomatic reasons, a specific group conducting business overseas 

under defined conditions pre-agreed with the state. The state also felt that the regulated 

company would be useful in maintaining relations, and occasionally could be used, to finance 

war efforts.
120

   

1.7.1 Characteristics of the Chartered Company 

 The remarkable thing that accompanied corporate charters was that the regulated company 

through its charter was invariably granted all the usual attributes of corporate personality. 

These included perpetual succession, the right to sue and be sued, the right to own property 

and the company could make by-laws to govern its own affairs. The East India Company was 

incorporated as “one body corporate and politick”
121

 with an exclusive grant of the India 

trade from the Crown on 31st December 1600. The implication of the charter was that the 

debts of the company were not the same as the debts of its members, as a group or 

individually. As a legal entity, a corporation could receive additional franchises, liberties, and 

exemptions from the state, usually in the incorporating charter or the act itself. The 1609 

Charter of James I granted to the East India Company stated that “forever be, and shall be one 
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body corporate and politick”
122

 and enjoy permanently all the privileges of incorporation. But 

members’ liability was unlimited. In England, two main ways of establishing a corporation 

were developed: firstly, by the authority of Parliament, and secondly, by a charter from the 

Crown. Of these, the method which was often used the most was the establishment of a 

corporation by charter. Charters are formal documents issued by a monarch as letters patent, 

granting a right or power to a corporate body.
123

  

According to Harris, charters conferred on the company a “continuous existence.”
124

  This 

meant that the chartered company would not terminate with the death of any human 

individual. It was potentially immortal and existed at the will of Crown. Some other purposes 

which a charter could serve were to distinguish between the acts of the company and those of 

its members; it could safeguard existing interests and provide authority to sue both members 

and outsiders; it could provide continuity of management; it could allocate a monopoly in a 

particular branch of trade or activity; and it sub delegated governmental powers to a company 

operating overseas. Not all these purposes were found in every charter because such 

privileges were granted only to companies engaged in large enterprises and where there was 

considerable risk to the continuity of the enterprise.
125

  

The relative importance of the provisions in a charter could vary from time to time and from 

company to company. Alterations could be made when a charter was too restrictive or 

obsolete. It could be reviewed and amended with supplementary charters.
126

 For example, the 

initial Bank of England charter granted in 1694, allowed the bank to mobilise funds in order 

to protect Britain’s failing economy.
127

 However, the charter was renewed several times to 

tackle different economic changes. The 1781 charter of the Bank of England permitted the 

bank to manage the national debt accumulated by England during the war with France.
128

  

Each charter was different and did not follow the same format.
129

 Charters could include 

whatever bylaws an organisation deemed relevant. Corporations were bound by their charter 

to act in the public interest, so, for example, the charter could provide a code of professional 
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conduct, and the creation of a constitution and procedures of committees to hear cases. All in 

all, charters established a means of regulating a profession or trade.
130

 It must be borne in 

mind that chartered companies were at first not associated with limited liability. Dodd
131

  

argued that limited liability was not recognised in this era and companies traded without the 

benefit of a limited liability status. In the view of Dodd, English company law applied to all 

types of business and did not grant limited liability to any type until Parliament was ready to 

grant it to all.  

Figueroa
132

 argued that incorporation with a limited liability status was not needed because 

liability in consequence of commercial transactions in the sixteenth century was generally 

unlimited. The chartered company had no limited liability for members, since members only 

paid a designated fee and were subject to the rules of the company but otherwise traded on 

their own account and at their own risk.
133

 The fact that British businessmen were able to 

trade without the benefit of limited liability meant that investors were extremely mindful of 

the kinds of commercial arrangements they made because they knew that in the event of 

corporate failure their liabilities were unlimited.
134

 The existence of unlimited liability in 

commercial relationships curbed greed, and unnecessary risk taking in commercial 

transactions in the sixteenth century.
135

 When one considers the level of unnecessary risk 

taking, and greed bought by limited liability in business transactions especially in the twenty-

first century, it is perhaps necessary to suggest a return to the ancient unlimited liability 

principles. Whilst this may be impossible, it may help curb corporate abuse in commercial 

transactions.      

1.7.2 Development of Joint Stock Corporations  

The development of Joint Stock Companies can be traced at least back to the chartered 

company. The development of this type of corporation in England was influenced by a 

number of situations that transpired in the country in the sixteenth century.
136

 Prominent 
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amongst such situations was the commercial position of the country.
137

 A decline in domestic 

trade due to the discovery and growth of foreign trade at the beginning of the sixteenth 

century meant that trade merchants developed the idea of trade abroad with intent to increase 

profit.
138

 For example, the Merchant Adventurers, the Staplers and the Eastland Company 

shifted its focus to foreign trade in order to remain profitable.
139

 Aside from corporate profits, 

the prospect for foreign trade brought many possibilities. It developed the export and import 

markets in England, encouraged free trade, and enhanced the potential for wealth creation.
140

 

Indeed, the potential for wealth creation and economic development as a direct consequence 

of foreign trade was plentiful
141

 but funding for these foreign voyages was not. And it was in 

this area of business that capital was most needed.  

Funding of voyages became a primary concern as foreign trade began to flourish. However, 

as engaging in these voyages to distant territories would require a significant amount of 

capital, attempts were made by the more enterprising merchants to secure capital and focus 

greater attention on foreign trade. Consequently, in an attempt to raise capital, “commerce 

began to flirt with non-traders”,
142

 and Scott
143

 observed that “once such enterprise was 

undertaken, some kind of Joint Stock Company would naturally be formed.”
144

 The first 

chartered company that was formed to aggregate capital for the purpose of engaging in 

foreign trade as a joint stock corporation was the Russia Company. The Russia Company 

chartered in 1553 was the first English joint stock company, in the sense that trading occurred 

on a joint account with a joint stock.
145

  

This meant that the company was deliberately created to pool capital from investors for 

purely investment and profit purposes. Investors would contribute varying amounts to the 

capital and profits were divided between investors in proportion to the amount of stock they 

owned in the company. The Russia Company created as a Joint Stock enterprise, was 

chartered to exploit a monopoly over trade with the distant territory of Russia and to travel to 
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the “rich trading grounds of China and the East Indies, and also to [find new] and unknown 

Kingdoms on the way thither.”
146

  It is important to note that this “joint stock” system was 

not identical to the chartered company. Members of a chartered company were not 

necessarily subscribers to the joint stock system, and any member could, if he liked, carry on 

private trade in his own account – a privilege belonging exclusively to members. Trading in a 

joint stock account under the joint stock system was fairly similar to an ordinary partnership 

with basic features of unlimited liability where each partner was liable to the whole extent of 

his personal fortune for the whole of the partnership debts.  

The joint account created under the joint stock system, was deliberately created for the 

pooling of capital purely for investment and profit motives. But a joint account under the 

chartered company was created for members to pay fines, levies and other fees in order to 

extend its activities and to give it a professional image. Members of the joint stock 

corporation shared not only in the overheads, but all business activities of the corporation, i.e. 

profits and losses although their liability was unlimited.
147

 Whilst liability in lieu of 

commercial transactions may be unlimited, relevant case law, legislation seems to suggest 

that the idea of limited liability had existed in the sixteenth century and even before that.
148

    

1.8 TRACES OF LIMITED LIABILITY IN CHARTERED COMPANIES 

Holdsworth
149

 argued that there were traces of limited liability in commercial relationships 

that seemed to suggest that the idea existed even before the sixteenth century. According to 

Holdsworth, limited liability was recognised as early as 1440, and the idea is similar to the 

modern concept of limited today.
150

 In an anonymous case decided in 1441
151

 it was held that 

in an action of debt against the Society of Lombards, an action in trespass would lie against 

the sheriff who had seized the goods of two individual Lombards. “For where a corporation is 

impleaded they ought not to distrain any private person.” Although it is not clear whether 

Holdsworth relied on the above case in his argument, he observed that as early as the 
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fifteenth century it was clear that an individual investor was not personally liable for the 

debts of the corporation. In Holdsworth’s view, this conclusion was ultimately accepted in 

the latter part of the seventeenth century.
152

 Similarly, the decision in Edmunds v Brown and 

Tillard
153

 seems to suggest that a form of limited liability existed in that era, albeit, to a 

minute extent. In this case, it was held that certain members of the Company of 

Woodmongers, who had signed a bond as its officers in the company’s name, were not liable 

when the company was dissolved. Whilst the report of this case is very brief it does point to 

the fact that the English commercial sphere was dominated by unlimited liability in the form 

of limited liability.  

This example is not unique - the idea of limiting the liability of shareholders in a company 

had existed long before its official recognition in 1855. Legislative and judicial decisions 

played significant roles in the move towards the limitation of liability of shareholders. For 

instance, towards the end of the seventeenth century, the East India Company, the Royal 

African Company (also known as the Guiney Company) and the Royal Fisheries Company 

brought the first recognition for some limitation of liability.
154

 It is important to note here that 

limited liability was restricted to only these companies and was the exception. The vast 

majority of chartered companies during this period did not have limited liability until the 

eighteenth century when corporate charters began to incorporate clauses that purported to 

limit the liability of shareholders.
155

 The “Declaratory Concerning Bankrupts Act” enacted by 

Parliament in 1662
156

 established a form of limited liability by relieving shareholders in the 

case of losses made by these companies. Shareholders were not to be made bankrupt on the 

basis of their share in any one of these companies. Scott
157

 was of the view that:  

 

“The Act of 1662, which created a species of limited liability in favour of 

shareholders in the East India, African and Fishery companies was enacted that 
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subscribers to these undertakings should not pro tanto be subject to the law of 

bankruptcy, in the event of losses being incurred by any one of the companies 

named... the effect of this statute was that a shareholder was only liable for the 

amount unpaid on his shares.”
158

  

 

Minchinton
159

 agreed with Scott in that the first recognition of liability arose in the East India 

Company, the Royal African Company and the British Fisheries Company. Minchinton 

observed that shareholders of these particular companies were relieved, in the case of losses 

made by the company, “of all liability beyond the full nominal value of their shares [and] 

they were not to be bankrupted and sold up for their director’s folly.”
160

  The 1662 Act itself 

stated that:  

 

“No person or persons whatsoever who have adventured or put in or who hereafter 

shall adventure or put in any sum or sums of money into the said East India 

Company or Guiney Company [or Royal Fishing Trade] or into any “Joynt” stock 

or stocks of money shall be adjudged taken esteemed or reputed a Merchant or 

Trader within any statute or statutes for Bankrupts or “bee” liable to the same.”
161

  

 

Scott and Minchinton’s
162

 opinion that the exemption of shareholders from bankruptcy law 

created a form of limited liability is accurate because prior to the passing of the 1662 Act, 

shareholders in a company were generally liable for corporate debts, and could be made 

bankrupt on the basis of their stock in a company.
163

 When the 1662 Act was passed, it 

exempted shareholders from liability under the bankruptcy law. In other words, shareholders 

were prevented from being made bankrupt on the basis of their share in these companies.
164
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Whilst this may be the case, Minchinton’s
165

 view that shareholders were relieved from all 

liability beyond the full nominal value of their shares appears to be inaccurate in that it is 

contrary to the wording of the statute. The Act does not include such a wide meaning.  

In truth, the provision in the Act merely prevented shareholders from being made bankrupt on 

the basis of their share in these companies. It did not relieve them from all liability beyond 

the full nominal value of their shares. Shareholders under the 1662 Act remained privately 

liable for corporate debts, but could not be made bankrupt on the basis of such debts. Indeed, 

if shareholders were only liable for the amount unpaid on their shares as Scott
166

 claims, it 

would mean that limited liability was fully recognised in the seventeenth century. There is no 

support for such a suggestion. Furthermore, the fact that shareholders were exempted from 

bankruptcy as a result of corporate debts would seem like a positive thing, but in reality, the 

1662 Act robbed shareholders of the right to enjoy the privileges of bankruptcy that were 

open only to traders in the seventeenth century.
167

 Indeed, the 1571 Act Touching Orders for 

Bankrupts provides a good idea of Parliament’s view of bankrupts. It was passed to deal with 

a growing number of traders who after craftily obtaining into their hands “great substance of 

other men’s goods consume the substance obtained for their own pleasure and delicate living, 

against all reason, equity and good conscience.”
168

 As such, only traders who were sincerely 

bankrupt due to no fault of their own and had committed no fraudulent act could declare 

bankruptcy and be absolved from any further financial obligation.
169

  

Contrastingly, whilst traders who had declared bankruptcy had the privilege of relying on 

legislation that absolved them from further financial liability, shareholders under the 1662 

Act did not have such privileges because they were still liable to contribute towards the debts 

of the corporation but such contributions should not make them bankrupt.
170

 Whether or not 

shareholders were exempted from bankruptcy some form of debt (while they were solvent) 

still hung over their heads.
171

 Under the 1662 Act shareholders were not to be treated as 

traders and could not rely on bankruptcy privileges available to traders. Despite the many 

arguments on the availability of limited liability in the seventeenth century, it is worth 
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discussing the reason(s) for the passing of the 1662 legislation that seemed to establish a form 

of limited liability, and what it was meant to achieve.   

1.8.1 Reasons for the shareholder exclusion from the bankruptcy law in respect of some 

chartered companies 

It has been argued that the need for economic recovery prompted Parliament to pass the 1662 

legislation in order to stimulate commercial growth and development in England.
172

 The war 

with the Dutch accompanied by the economic depression in the winter of 1659-1660 

diminished the economy, and as a result, commercial activities in England were adversely 

affected
173

 Scott
174

 was of the view that England had just emerged from the war with the 

Dutch and the economic depression caused had put the English economy in a precarious 

position; commercial activities were affected, consumer confidence had waned and the 

country was ridden with debts. Many chartered companies during this period had either gone 

bankrupt or were on the brink of bankruptcy. For instance, the Russian Company and its 

offshoot, the Greenland Company were two such victims of bankruptcy. The finances of the 

East India Company, Royal Fishery Company and the Royal African Company were severely 

affected as a result of the Dutch war.
175

 The position in 1660 was that trade stations 

established before the Dutch war, had been abandoned as a result of it and there was no 

regular trade or, according to some accounts, no trade at all.
176

 After the crisis, there was a 

need to restore the economy and revive confidence and trade. It was believed, that by the 

“Restoration,”
177

 tranquillity would be secured in Great Britain and peace would be made 

with foreign powers. Parliament considered that, after certain liabilities accumulated by the 

Crown as a result of the war had been discharged, there would be an era of reconstruction.
178

  

Therefore, the Government began economic recovery by establishing a body called the 

Committee of Trade,
179

 which was charged with the responsibility of reviving trade in 

England. The Committee’s first priority was to consider the position of existing chartered 
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companies. The Committee was of the opinion 
180

 that in order to kick start the economy, 

companies were deserving of support, as long as such companies were considered a “national 

company.”
181

 Although, the definition of a national company was not given by the 

Committee, national companies were those companies that took upon themselves expenses 

otherwise carried by the State; companies that contributed to the good of the public; and 

companies that contributed significantly to economic growth.
182

 These companies were 

considered by the Committee as the engines upon which the economic recovery depended.
183

 

For instance, the East India Company covered expenses in the war with Holland and Spain. 

The Company provided warships for the navy, paid soldiers’ salaries and built military bases. 

This commitment was in addition to the contribution the company made to the revenue of the 

general economy.
184

 The Fishing industry was recommended by Charles II to the Committee 

for incorporation as “a method of employing the poor and continuing traditional policy for 

the public benefit,”
185

 and in 1661 the first steps were taken towards the formation of a 

company which was later incorporated as the Company of the Royal Fishery. As a further 

example, The Royal African Company was responsible for the importation of gold from 

Africa and also to protect British economic interest with the distant territories of the west 

coast of Africa.
186

  

Corporations such as these suffered as a result of the war, but the economic depression meant 

that traders and non-traders alike lost the incentive to invest. They felt that the probability of 

an enterprise failing as a result of the dire economic climate was high. If the venture did fail, 

as was the case of many companies in the late seventeenth century, such as the East India and 

the Levant Companies, the persons constituting it were obliged to contribute their personal 

fortunes to pay for the company’s debts.
187

 Thus, in an attempt to promote investment in the 

already weak economy, Parliament enacted the Declaratory Concerning the Bankrupts’ Act 

1662. In doing so, Parliament exempted shareholders in the East India Company, The African 

Company and The Royal Fisheries Company, in order to ensure that the flirtation with 

                                                 
180

 Ibid  
181

 Ibid  
182

 Calendar of State Papers Relating to English Affairs in the Archives of Venice, vol 34: 1664-1666.  
183

 Ibid  
184

 F.C. Dietz, English Public Finance 1558-1641, (2
nd

 edn Frank Cass & Co Ltd, London 1964) 283. 
185

 Calendar of Sate Papers Domestic: Charles II, 1663-64 vol. 96 540-559 www.british-history.ac.uk   
186

 C. Charles, The British Overseas: Exploits of a Nation of Shopkeepers (CUP, Cambridge 1950) 217. See also 

K.G. Davies The Royal African Company. (Longmans, Green, London 1957) 106.   
187

 Charles II, 1662: An “Act declaratory concerning Bankrupts”, Statutes of the Realm vol. 5: 1628-1680, 419- 

420  

http://www.british-history.ac.uk/


THE UK HISTORY OF LIMITED LIABILITY 1400-1671 

P a g e  24 | 

 

commerce by non-traders did not expose the property of shareholders to seizure and sale in 

bankruptcy so as to encourage investment and promote trade in England.
188

  

Despite arguments that some form of limited liability was available in England in the 

seventeenth century, it is trite law that unlimited liability was still the predominant form of 

commercial regulation in this era, and shareholders of an insolvent firm were made 

personally liable for the debts of the company.
189

 Whilst unlimited liability was the legally 

recognised form of commercial regulation in the seventeenth century, evidence seems to 

suggest that shareholders of an insolvent firm were at first not primarily liable for corporate 

debts. The courts in England, did attempt to make insolvent corporations primarily liable for 

their debt as separate entities instead of its shareholders. 

1.8.2 Attempts to make insolvent corporations liable for corporate debts  

The desire to expand economic growth in the seventeenth century meant that the Government 

conferred upon corporations separate personality privileges. The implication of such 

privileges was that corporations were deemed in legal terms as fictional individuals 

independent of theirs members, and the debts of the company were not the same as the debts 

of its members, as a group or individually.
190

 Whilst corporations were deemed as fictional 

individuals separate from their members, it became the case that corporations subjected such 

privileges to abuse. Edmund
191

 argued that because corporations were deemed fictional 

individuals independent of their members, creditors could not sue or compel a corporation to 

appear in court and answer for a case against it. Edmund observed that corporations 

possessed powers so broad that where a creditor attempted to bring a claim against a 

corporation, the company generally refused to appear in court on the basis that “a corporation 

aggregate being an ideal and invisible person, existing only in contemplation of law, cannot 

be attached or apprehended.”
192

 Thus, creditors found it difficult to sue insolvent firms for 

debts to recover their losses.  
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Edmund highlighted that the only instance where a corporation could be sued or made to 

appear in court was, “if the majority of the members of a corporation [were] ready to put in 

their answer.”
193

 Ipso facto, the success of a creditor in legal proceedings against an insolvent 

corporation was incumbent on the willingness of the firm to surrender itself to the law. This 

meant that any legal suit or proceeding that commenced without the “readiness” of the 

company would be a waste of time because corporations, as seen in the case of Harvey v East 

India Company
194

 continually ignored court orders that required or compelled them to appear 

and answer for the case against them. According to Gower,
195

 corporations valued this 

privilege in the seventeenth century as a means to protect the company’s property being 

seized to fulfil its debts to creditors. Whilst this idea is similar to the modern concept of 

limited liability that protects the assets of members from corporate debts, limited liability in 

the fifteenth and sixteenth centuries was used to shield corporate assets from seizure in case 

of bankruptcy. Such enormous corporate powers created an imbalance in the system because 

many creditors amassed vast amount of losses without anybody to pay for it. Such abuses 

compelled the Court of Chancery to adopt a method through which companies could be 

compelled, “either for the purpose of an appearance or an answer by confiscating the property 

of the corporation,”
196

 because corporations generally could not be made to appear in court 

without their consent and they were not amenable to the Bankruptcy Acts which was limited 

only to individuals.  

1.8.3 Preventing corporate abuse through the Writ of Distringas?  

The writ of distringas developed in the seventeenth century became the first means to come 

out of the Court of Chancery that compelled corporations to appear in court and answer for its 

debts. In the English legal system, a distringas was “a [court order] commanding the sheriff 

to [seize] a person by his goods or chattels, to compel a compliance with something required 

of him.”
197

 It operated as a notice issued by the court to the company notifying the company 

that the court would confiscate its property or assets unless it appeared in court and answered 
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for the case against it. When a distringas was served on the company and it refused to honour 

it - as was common, especially amongst corporations with numerous assets - a second 

distringas called alias distringas
198

 was issued by the court to the company notifying it again 

that its assets would be confiscated unless it appeared to answer for the case against it. If the 

company failed to appear in court after the second distringas had been issued, the court 

would then issue a third distringas called pluries distringas and when the company again 

ignored the third distringas order, the court then gave a sequestration order.  

A sequestration order was the seizure of property or the freezing of assets, rents or profits of 

the company in order to compel it to appear in court and answer for the case against it. A 

sequestration order was effectively the precursor to a freezing order as it is known today. 

Like the modern day freezing order, the court through the sequestration order would take 

legal possession of the corporation’s assets and prevent it from operating as a business. When 

the courts legally possessed the corporation’s business, it was forced to appear and answer 

the case against it. However, such an appearance would be deemed irrelevant because the 

corporation would have lost the right for their case to be heard in the first instance and the 

court would at this point give summary judgment against them, compelling discharge of the 

creditor’s debts. Where the company was insolvent, the court would order the sheriff to seize 

the company’s assets and use them to defray the debts of the creditors.
199

  

Whilst this may be the case, the fragility of the distringas is evidenced in the decision of the 

court in Curson v The African Company,
200

 where North (the Lord Keeper) argued that “he 

did not see how a company, who had no property, could be compelled to appear,”
201

 created 

an avenue for insolvent corporations to maintain the status quo by continually refusing court 

orders to appear. Dishonest controllers used this case to the disadvantage of many creditors. 

Corporations could arbitrarily declare that they would not appear in court because they “do 

not have any goods or property to be [seized].”
202

 Thus, due to the Curson case, once an 

insolvent corporation declared that it did not have any assets or properties to be distrained, 

seized or confiscated, to cover the creditor debts, the creditor could not compel the 

corporation to appear in court. Consequently, the purpose of the distringas, to enable 
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creditors to recover their debts and ultimately to make corporations (as legal persons) liable 

for their debts, was defeated because companies - under the guise of having no property or 

assets - escaped legal sanctions
203

 The fact that the distringas failed to tackle corporate abuse, 

prompted the courts to implement another alternative through which creditors may be able to 

recoup their debts.  

1.8.4 Move towards the unlimited liability of company shareholders 

This situation remained until another method was adopted to make insolvent incorporated 

companies claiming no assets liable for their debts. In the case of Salmon v Hamburgh Co
204

 

it was held that the individual members in the company were to be charged in their capacities 

to pay for the company’s debts. It would seem to be the first time since “commerce began to 

flirt with non-traders”
205

 that persons constituting an insolvent firm were made liable in their 

individual capacities to pay for the company’s debts. It is worthy of noting that until 1671 the 

courts attempts to make corporations liable for their debts and, rather than the shareholders. 

Such an approach does not suggest a culture of limited liability. Although limited liability 

had existed in the seventeenth century, it was not legally recognised. However, it would seem 

that because corporations have a legal personality and are treated in legal terms as fictional 

individuals independent of their members, the courts in England thus attempted to make 

corporations as legal persons liable for their own debts rather than their shareholders.
206

  

Similarly, it must be stressed that it was not the courts original intention to make shareholders 

of an insolvent firm liable in their individual capacities to fund the company’s debts. Such a 

decision was borne out of necessity to address the commercial irregularities surrounding 

corporations.
207

 The decision in Hamburgh
208

 would later become a judicial precedent and 

was used in several subsequent cases. Prominent amongst such cases was Harvey v. East 

India Company
209

 where shareholders were generally held liable in their individual capacities 

to pay for the company’s debts. In the Hamburgh case, the House of Lords held that where an 

insolvent corporation refused to appear in court on the ground that it had no goods or assets 

to discharge its creditor’s debts, the Lord Chancellor or Keeper should as he sees fit, 
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“determine what the creditor’s just debt was, [and charge] every member of the said 

Company to satisfy the said sum of the plaintiff, and pay it over to him as the Court should 

direct.”
210

 Whilst this decision clearly established the old principle of unlimited liability 

which initially affected only traders, it was extended to include shareholders or “people not 

bred up to trade”
211

 because the court wanted to prevent corporations from avoiding payment 

of their debts and also to allow creditors to sue to recover their debts.
 212

   

However, when debates over the limitation of liability of shareholders began to emerge, 

scholars such as Fonblanque criticised the Lords decision in the Hamburgh case in 1793.
213

 

From Fonblanque’s perspective, once a company is properly incorporated, its individual 

members should not be responsible for the debts of the company. To Fonblanque, 

incorporation is all a company requires to limit the liability of its members.
214

 Whilst this 

may be the case, where the company abuses its separate personality, it is only fair that the 

company’s separate personality is disregarded in order to prevent further abuse. Where the 

corporate form has been abused, not making the shareholders or the controller liable would 

only serve to increase corporate abuse as was seen in Curson v The African Company.
215

 

Thus, despite Fonblanque’s criticism, the decision in the Hamburgh case was used as 

precedent in several cases and liability of company shareholders remained generally 

unlimited. For instance, the court in Harvey v East India Company
216

 held that the liability of 

shareholders in a joint stock company was unlimited, and the individual members of the 

company were charged in their capacities to pay for the company’s debts. In this case, the 

court held “private members of a company liable for the company’s debts, where the 

company had no goods.”
217

 The issues in Harvey (1700) were similar to the issues in the 

Hamburgh case (1671) where the corporation claimed it had no assets to settle its debts, and 

the courts made the human constituents personally liable for the debts of the company.  

Although, the court did not refer to it expressly, it would appear given the similarity of these 

that the court in Harvey used the decision in Hamburgh to make shareholders liable for 
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corporate debts. The court in the Harvey case gave judgment in favour of the plaintiff by 

making shareholders of the East India Company liable in their individual capacities to pay for 

the company’s debts. The longevity of the decision of the Lords in the Hamburgh case 

necessitated scholarly agreement concerning the non-existence or insignificant presence of 

limited liability in that era.  

Kessler
218

 for example, in referring to the Hamburgh case stated that if shareholders of a 

properly incorporated corporation are not accorded personal immunity, it seems clear that 

such limited liability was not a necessary incident of a corporation - or at least was not in 

England. The fact that limited liability was only generally granted in England in 1855, and 

occasioned a good deal of opposition even then, is also some indication of the accidental 

connection between limited liability and the corporation.
219

 Dubois
220

 meanwhile observed 

that limited liability was of only slight importance at this time, and that the connection 

between incorporation and limited liability was still equivocal.
221

 The Handlins
222

 have also 

advanced an opinion in this regard; highlighting that limited liability was still an unclear 

question even at the end of the eighteenth century. Despite the fact that limited liability had 

made some – albeit very small – inroads into British corporate law by this time, none of the 

main British legal commentators described limited liability as part of the essential attributes 

of the corporation.
223

  Hobbs
224

 writing in 1654, referred to the unlimited liability of members 

of “a body politic of merchants.”
225

 Blumberg
226

 argued that neither Sir Edward Coke, 

writing in 1612, nor Blackstone writing in 1792, mentioned limited liability among the 

important attributes of the corporation. Stevens and Henn
227

 stated that the personal 

responsibility of the stockholders is inconsistent with the nature of a body corporate. 

Immunity from individual liability has not always been the rule, and until recently there were 
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statutes under which full liability of shareholders was either optional or compulsory.
228

 It 

comes as no surprise as it was not invariable practice to grant limited liability, even in a joint 

stock company because the predominant form of commercial transactions during this period 

was through partnerships with unlimited liability.
229

  

Whilst this may be the case Williston and Harris
230

 suggested that the decision of the Lords in 

the Hamburgh case divided the corporate form into two basic categories (but not really in 

respect of liability): the regulated and the joint stock company. The chartered or regulated 

company possessed some of the features of the older guilds: it regulated and controlled the 

business activities of its members for example. However, unlike the older guilds, the nature 

of the chartered company was less social, religious and ritualistic, it was more profit 

motivated than that of the guild.
231

 The chartered company was incorporated by the state and 

had a separate legal personality and a hierarchical managerial structure. Members of the 

chartered company traded in their stock, taking risks and liabilities individually. Chartered 

companies collected entrance fees and annual payments from members. Money collected in 

this way was used to facilitate the wellbeing of the company. Members of the regulated 

company shared the investment in the infrastructure but not in trade transactions. But still 

generally had unlimited liability.  

On the other hand, the joint stock corporation traded in a single account. Therefore members 

shared not only in the expenses of the company, but all business transactions of the 

corporation, i.e., all profits and losses.  In this, the joint stock corporation was somehow 

similar to the general partnership; interests in the joint stock corporation were freely 

transferable. In addition, the joint stock company, like other corporations and unlike 

partnerships, was characterised by separate legal personality and concentration of 

management, this type of company had unlimited liability.
232
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1.9 CONCLUSION  

It has been shown in this chapter how Britain, following the collapse of the Roman Empire, 

adopted many of the Roman mercantile forms (Guilds as they were known). This chapter 

demonstrates that although guilds were at first not legally recognised as corporate entities, 

growth in commercial activities and foreign trade meant that these Guild merchants 

imperceptibly metamorphosed into the regulated company – that is a company regulated by 

its charter or an association to which the name “company” was conferred. The regulated 

company through its charter was invariably granted all the usual attributes of corporate 

personality. These included perpetual succession, the right to sue and be sued, the right to 

own property and the company could make by-laws to govern its own affairs. Yet despite 

this, their liability was predominantly unlimited.  

Trading with unlimited liability in this period is significant because it prevented British 

businessmen from taking unnecessary risk with people’s money, and it prevented abuse of the 

corporate form. Businessmen knowing that their personal assets were susceptible to seizure 

under unlimited liability took extra care in their investment choices. Whilst this may be the 

case, Chapter 1 highlights the fact that as commerce developed, the idea of limited liability 

inadvertently emerged in early commercial trading arrangements. Although limited liability 

at this time was not legally recognised, the research here helps us understand that despite its 

insignificance, limited liability has a much longer and complex history than has been 

acknowledged. It also helps us understand that from its inception limited liability has always 

had the potential of being abused. Corporations relied on it as a means to protect corporate 

assets from seizure to pay creditors.
233

  

This chapter also identifies the means developed by the courts to tackle abuse of limited 

liability. Whilst this may be the case, the research here has helped us understand that where 

corporations are afforded broad powers schemes aimed at tackling abuse such as the writ of 

distringas may become ineffective and inadequate in tackling corporate abuse. Chapter 2 

which discusses ‘The Growth and Dangers in the corporate form in the 1700 and 1800s and 

the Emergence and Significance of the concept of Limited Liability’ will consider in some 

detail the privileges of incorporation to determine the effect of corporate powers on 

individuals and the economy. 
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CHAPTER 2  

THE GROWTH AND DANGERS IN THE CORPORATE FORM IN THE 1700 AND 

1800S AND THE EMERGENCE AND SIGNIFICANCE OF THE CONCEPT OF 

LIMITED LIABILITY  

 

2.1 INTRODUCTION 

This chapter will discuss from a historical perspective, the growth and dangers of 

incorporation in Britain in the eighteenth and nineteenth centuries. It builds upon the 

discussions in Chapter 1
234

 to determine whether the Government has learnt from previous 

instances of corporate abuse to develop policies that could aid in the prevention of corporate 

abuse. In doing so, this chapter will examine the failure of the South Sea Company – one of 

Britain’s biggest (if not the biggest), fraudulent and irresponsible corporations in the 

eighteenth century and certainly its most famous.
235

 It will examine the formation of the 

South Sea Company from an historical perspective to determine the reasons behind the 

formation of the Company, and will demonstrate that whilst the South Sea Company was, 

from the beginning, intended to perpetrate a great fraud, the success of such a fraud on the 

British public was made possible due to the Government’s laissez-faire attitude towards the 

Company.  

This chapter will also argue that the South Sea Company – an almost implausible financial 

venture that failed nearly three centuries ago, triggered a series of events that negatively 

affected the development of corporations in Britain. One such event includes the 

Government’s decision to pass the Bubble Act 1720 – an Act which generally banned the 

incorporation of joint stock companies following the devastating collapse of the South Sea 

Company. An analysis of the Bubble Act will be conducted to determine whether the Act as 

one of the earliest Government’s responses to tackling corporate abuse was effective and 

adequate. This chapter will also discuss the effect of the Act on corporate development in 

England. Finally, the repeal of the Bubble Act in 1825 and its effects on limited liability 

corporations in England will also be considered. The circumstances which necessitated the 

repeal of the Bubble Act will be discussed to determine whether the circumstances behind its 

repeal were justified.  

                                                 
234
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 2.2 SETTING THE STAGE FOR THE SOUTH SEA BUBBLE: THE SWORD BLADE 

COMPANY AND THE BANK OF ENGLAND 

The history of the Sword Blade Company is closely related to the fortunes of the Bank of 

England and especially the South Sea Company. Therefore, it is expedient that in order to 

understand the odyssey of the South Sea enterprise, it is necessary to provide a brief account 

of the Sword Blade Company. The Sword Blade Company founded in 1691, was the first 

British joint stock company authorised to produce Made in England swords.
236

 Anderson
237

 

identified that because the company’s sword business did not succeed as was expected; it was 

sold to a group of well-known bankers from London. Anderson’s argument that the Company 

was bought by a private consortium is accurate,
238

 however, his assertion that the Company 

was bought because its original business of sword production was unprofitable is debatable, 

because it is on record that on the 2
nd

 of November 1703, whilst the company continued its 

sword production business, a dividend of 4 per cent was paid to subscribers of the Sword 

Blade Company.
239

  

Consequently, it is difficult to determine whether the company was sold because of its 

unprofitability as Anderson claimed. Whether it was profitable or not, the Sword Blade 

Company in 1702 entered a new phase of history. This new era concerned a series of debates 

in Parliament as to the policy of dealing with forfeited estates in Ireland.
240

 Initially, these 

lands had been disposed of by grants from the Crown to members of the Army who had 

fought during the Irish Revolution.
241

 The members of the consortium that had bought the 

Sword Blade Company campaigned vehemently against the Crown’s decision to dispose of 
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the lands to members of the Army.
242

 They argued that the lands instead should be sold for 

the benefit of the public, in order to reduce Government debt occasioned by the military 

operations in Ireland after the Revolution.
243

 Although, public sentiment was the basis of 

their arguments, it was later discovered that the true intentions behind their agitation against 

the lands being given to the Army had nothing to do with public interest or the national debt, 

but rather for their own selfish ends.
244

 It was the plan of the new owners of the Sword Blade 

Company to transform the business from sword making into a property development 

company.
245

 Thus, they favoured selling the land so that they themselves could purchase it, 

develop it, and sell or rent it for profit.
246

 After lengthy debates, it was decided on 16
th

 July 

1702 that the forfeited estates were to be sold rather than given to the Army.
247

 Consequently, 

the new owners of the Sword Blade Company came forward as a purchaser, bought the land 

and proceeded to use the charter of the Sword Blade Company as a “landed corporation.”
248

 

The company began issuing shares to subscribers in an attempt to raise capital to finance its 

land development business.
249

 The need for financial security enticed many people to 

subscribe to the stock of the Sword Blade Company.
250

 Investors were certain that the 

company would pay dividends on the shares because of the income it would generate from 

renting the Irish estates.
251

 Similarly, investors were certain that profits would also be 

generated from the sale of lands and with the Irish agitation over, a more stable political 

condition could see landed properties increase in value.
252

 Unfortunately, this was not to be. 

The company began to experience difficulties. Since the announcement in 1702 that the 
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forfeited lands were going to be sold, the majority of those who purchased the estates as at 

14
th

 February 1704 had only paid one third of the price.
253

  Scott
254

 argued that: 

“Many purchasers were willing to borrow the money necessary to complete the 

transaction, and the [Sword Blade] Company on the other hand, was willing to lend 

the money on the security of the estates. But in case such pledged properties 

reverted to the Company, the court was in doubt whether it was legally entitled to 

accept conveyances from any other persons than the trustees for the sale of 

Forfeited Estates, and it asked the government for license to do so.”
255

  

 

Consequently, the company, anxious to realise its profit tried forcefully to reclaim the lands 

from the people who were unable to pay. The aim was to reclaim and resell them to those 

who could. However, because the majority of the defaulters were Irish, and the majority of 

those who were willing and able to pay were English, the English Parliament tried to expedite 

the transfer of title back to the company so it could reclaim and resell the lands. The Irish 

Parliament, conscious of the fact that the taking over Irish lands by the English disadvantaged 

the Irish people, placed all sorts of obstacles in the way of the company to reclaim the lands. 

This severely affected the share price of the Sword Blade Company.
256

 Whilst the share price 

of the Sword Blade Company fell, something remarkable happened. Those purchasers who 

had decided to borrow money from the company to complete the purchase of the forfeited 

estates had exposed the company to a new form of business. The company started providing 

mortgage facilities to potential purchasers of Irish land, accepting cash deposits and issuing 

its own notes.
257

 This was frowned upon by the Bank of England, who had the monopoly as 

the bank in England. The Bank informed the Chancellor of the Exchequer that their privilege 

to act as the sole Bank in England was being infringed. The Chancellor did nothing about it. 

It has been argued that the Chancellor did nothing because the Sword Blade Company was 
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suddenly seen as an outlet to generate additional finance, and was probably a more profitable 

venture than the Bank of England.
258

  

Thus, when the Bank of England charter came up for renewal in 1710, Tory politicians 

lobbied against the renewal, and pushed for the charter of the Sword Blade Company to 

replace the Bank of England as the Government Bank.
259

 After lengthy debates, the lobby 

failed and the Bank of England charter was renewed until 1732.
260

 Having renewed its 

charter, the Bank ensured that Parliament enacted an Act restraining all corporations from 

engaging in banking activities, except the Bank of England.
261

 This Act banned the Sword 

Blade Company from operating as a bank by issuing its own notes.
262

 This affected the Sword 

Blade Company and its stock continued to fall until it was eventually was wound up in 

August 1711.
263

 

2.2.1 The Sword Blade Company as “Banker” of the South Sea Company 

The failure of the Sword Blade Company upset not only its owners but a circle of prominent 

political figures associated with the Sword Blade Company.
264

 The Chancellor of the 

Exchequer blamed the failure of the Sword Blade Company on the Bank of England.
265

 When 

it was revealed that the national debt as a result of the war with France had risen to an 

astonishing £9million without any allocated income to pay it off, the Chancellor of the 

Exchequer in collusion with owners of Sword Blade Company, carefully devised a scheme 

that saw the creation of a company that would rival the Bank of England in managing the 

national debt. Previously the Bank of England as the sole Government bank was charged with 

the responsibility of managing the national debts. Unfortunately, because it had failed to do 

so adequately, the Chancellor saw an opportunity to remove the Bank of England by having a 

company that would manage the national debt in a similar manner to that previously 

performed by the Bank of England.
266

 Given the fact that the Sword Blade Company had a 
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tainted record,
267

 the Chancellor devised a means whereby another company would be 

formed by the same owners of the Sword Blade Company. It was at this point that the South 

Sea Company was born. 

As the South Sea Company needed to show that it could effectively manage and finance the 

national debt, the owners of the Sword Blade Company became the financiers of the 

former.
268

 Although the Sword Blade Company was not allowed to conduct banking 

activities, the Sword Blade Company financed the South Sea Company nonetheless. Scott
269

 

argued that “the South Sea company and their bank now known as that of the Sword Blade 

became the cash keeper of the former.”
270

 Whilst the South Sea Company accepted Sword 

Blade promissory notes as cash payments, it must be noted that these promissory note were 

not legal tender or bank notes only the Bank of England could issue these. They were 

however, recognised by the Sword Blade Company as a method of payment to South Sea 

shareholders.
271

 

2.2.2 The South Sea Company 

When it was discovered that the national debt stood at a “shocking”
272

 £9 million with no 

allocated funds to pay it off, the Government began to find new ways of tackling this debt. 

Consequently, Robert Harley (Chancellor of the Exchequer) developed a plan through which 

the debt could be managed.
273

 This plan was based on establishing a company that would 

carry on trade to the territories of South America. The Government believed that the region of 

South America was endowed with unlimited resources.
274

 Establishing a company to carry on 

trade to the region was a perfect way to grow the economy and manage the British national 

debt.
275

 The proposal for managing the debt was quite simple. The Company would be given 

a monopoly of the South Sea trade and all holders of government debts would be required 
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compulsorily to surrender their debts to this new Company, which in turn would issue shares 

to the same amount.
276

 The Government would pay the company £568,279 and 10s (6% 

interest plus expenses) annually, which would be distributed as a dividend to shareholders.
277

 

This plan was accepted by the Government, with the Bill for the South Sea Company rushed 

through Parliament with the result that on 1
st
 August 1711, the South Sea Company was 

incorporated.
278

 Whilst monopoly and the potential for wealth in the South Americas 

attracted many investors in the South Sea Company,
279

 the fundamental weakness of the 

South Sea trade was that the region was under the control of the Spanish Government with 

who Britain was at war.
280

 Consequently, Defoe (a renowned English merchant and 

journalist) warned the Government against trade to the South Seas because in his view, the 

Spaniards would not be disposed to sharing the endowments of their Spanish colonies in 

South America with the British.
281

 In the view of Defoe:  

 

“Unless the Spaniards are to be divested of common sense, infatuate, and given up, 

abandoning their own commerce, throwing away the only valuable stake they have 

left in the world, and in short, bent on their own ruin, we cannot suggest that they 

will ever, on any consideration, or for any equivalent, part with so valuable, indeed 

so inestimable a jewel, as the exclusive trade to their own plantations.”
282

  

 

Despite this warning Chancellor Harley continued to publicise widely the South Sea scheme 

at every opportunity, so as to encourage public interest in the South Sea Company.
283

 It was 

later discovered that Harley continued to publicise the South Sea scheme, not primarily to 

manage the national debt, but to create a company through which he and his cohorts could 

use to become wealthy.
284

 Carswell
285

 observed that the South Sea scheme as a business 
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proposition was from the start a sham. Indeed, it was argued that if only people were to 

investigate properly the South Sea scheme and not get carried away by the potential for 

profits, they would see that the South Sea scheme was a bogus project and it was not worth 

investing in.
286

 

2.2.3 Flotation of South Sea Company Shares 

The publicity of the South American trade was so intense that approximately 200 major 

investors had already invested in the Company before its charter was granted on 10
th

 

September 1711.
287

 The Government itself had exchanged for shares, £0.75 million of its own 

debt held by different departments, thus inaugurating the practice of the Government holding 

securities in a private enterprise.
288

 Although, the war with Spain had prevented the company 

from carrying on trade to the South Sea, many people continued to invest in the South Sea 

Company,
289

 enabling company officers to collect subscriptions to enrich themselves.
290

 

These officers were Harley’s “monied allies”
291

 who had no experience of the South 

American trade but were appointed to collect subscriptions nonetheless. 

2.2.4 The Treaty of Utrecht 

The South Sea Company was finally able to commence some trading to the South Seas after 

the Treaty of Utrecht was signed between England and Spain in Paris on 26
th

 March 1713.
292

 

Although the Treaty allowed England to commence trading to the South Seas, such trade was 

not as profitable as Harley had imagined.
293

 The only significant concession the South Sea 

Company received from the Spanish was the thirty-year “Asiento de Negros”
294

 contract. This 

was the right granted to the Company to supply the Spanish colonies with 4,800 slaves 

annually. However, the “Asiento” business was not profitable, partly because the Spanish 

Government taxed heavily 4,000 out of the 4,800 slaves supplied to its South American 

colonies. Furthermore, a significant number of the Company’s slaves had died due to 
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malnutrition or inhumane treatment before the ships got to South America.
295

 The Treaty also 

allowed the Company to send each year one ship of not more than 500 tons of European 

goods to its Spanish colonies.
296

 This trade also did not prove profitable because of the 

hostility of the Spanish colonists to the Company’s traders. Melville
297

 noted that the 

Company’s cargo was confiscated by the Spanish authorities at the port of arrival on the 

pretext of over-tonnage, though when measured later it was found that the cargo was under 

the stipulated tonnage. The Company also complained bitterly that besides the loss of their 

market, they had to pay heavy sums to the Spanish officers to obtain a suspension of the 

cargo pending an appeal to Europe. These frustrations affected any profits trade to the South 

Seas would have brought so that, during the first eight years of the Company’s history its 

trade was almost insignificant in comparison with the enormous capital it had raised.
298

 

Despite these failings, the price of the South Sea stock was not greatly affected because many 

people continued to invest in the South Sea Company due to the “chimerical supposition that 

extremely lucrative trade opportunities would materialise in the near future.”
299

 

2.2.5 Increasing National Debt 

The Company’s failure to manage the initial national debt increased it from £9million to 

£31million.
300

 This caused such a severe financial crisis in Britain that the King had to 

intervene.
301

 Consequently, when the renewal for a bid to manage the national debt came, the 

Government invited back the Bank of England to tender a bid but surprisingly it also invited 

the South Sea Company to table proposals for managing this new debt before Parliament.
302

 

The decision to invite the South Sea Company to table another offer for managing this debt 

especially after its failure with managing the initial debt shocked many politicians in 

Parliament but bribes had already been paid to some members of Parliament to support the 

South Sea bid, and ultimately the bribes carried the day.
303

 Therefore, following a bitter 

bidding process between the South Sea Company and the Bank of England, the former outbid 
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the Bank of England and won the right to manage the national debt of £31 million.
304

 

Although the Bank of England made a more realistic offer of £5,667,600 million given its 

experience of managing previous debts, good credit rating, and being an institution that had 

rendered previous good public service,
305

 the South Sea Company’s offer of £7.6 million was 

accepted
306

 because the Government felt the latter’s proposal was more advantageous to the 

“publick.”
307

 This victory led to the passage of the South Sea Act which gave the Company 

the privilege to raise capital and manage the national debt.
308

 This Act which passed through 

Parliament with much ease received criticisms from notable Parliamentarians such as Lords 

North and Grey.
309

 They argued that the Bill was unjust and was intended to enrich the few 

and impoverish the many and encouraged
310

 the “pernicious practice of stock-jobbing.”
311

 

Despite this warning, the Bill for the South Sea Company to manage the national debt was 

passed in the House of Commons with an overwhelming 172 to 55 majority and in the Lords 

by a similar majority of 83 to 17.
312

   

2.2.6 The Boom of the South Sea Company Stock 

As soon as Parliament gave the preference over the Bank of England to the South Sea 

Company, the price of the latter’s stock increased significantly.
313

 The Company’s stock rose 

from £126 to £400 per share whilst the Bank of England stock fell from £149 to £145 per 

share.
314

 Whilst Government support for the South Sea Company contributed to the increase 

in its share value, it has been argued that the rise in the price of South Sea stock was also 

partly due to a technique promoters of the South Sea Company copied from the apparent 

success of a rogue French trader known as John Law.
315

 Law’s Mississippi Company’s stock 

                                                 
304

 R.S. Dale, et al “Financial Markets Can Go Mad: Evidence of Irrational Behaviour during the South Sea 

Bubble” (2005) 2 Economic History Review, 233-271. 
305

 L. Meville, South Sea Bubble (D O’Connor, London 1921) 46. 
306

 Ibid. 
307

 Hansard HC vol 6 cols 198-218 (1 February 1720). See also W.R. Scott, Constitution and Finance of 

English, Scottish and Irish Joint-Stock Companies to 1720 (CUP, Cambridge vol. 2 1911) 315. 
308

 Hansard HC vol 6 cols 30-31 (1 February 1720). 
309

 Hansard HL vol 6 col 214 (1 February 1720). 
310

 Hansard HL vol 6 col 125 (1 February 1720). 
311

 P. Augar, The Death of Gentlemanly Capitalism: The Decline and Fall of UK Investing Banking (Penguin 

Books Ltd 2000) 50.  
312

 Hansard HL vol 6 col 214 (1 February 1720). See also R.H. Watzlaff, “The Bubble Act 1720” (1971) 7 

Abacus: A Journal of finance, accounting and business studies 12. 
313

 L. Melville, South Sea Bubble (D O’Connor, London 1921) 54. 
314

 Ibid. See also R.H. Watzlaff,  “The Bubble Act 1720” (1971) 7 Abacus: A Journal of finance, accounting 

and business studies 12. 
315

 L. Melville, South Sea Bubble (D O’Connor, London 1921) 33. 



THE EMERGENCE AND SIGNIFICANCE OF THE CONCEPT OF LIMITED LIABILITY 

P a g e  43 | 

 

was in such high demand in France that many English speculators made handsome profits 

from the Mississippi stock in the French boom years of 1719 and 1720.
316

 Consequently, the 

directors of the South Sea Company copied much of Law’s financial technique and applied it 

to the South Sea Company. One such technique was to promote the spirit of speculation.
317

 

Such speculation was based on the extravagant rumour that England and Spain were on the 

verge of contracting another treaty by which the latter would allow England a great measure 

of free trade to all the South American colonies.
318

 This speculation drove up the price of the 

Company’s stock and it subsequently sparked a speculative frenzy that the vast majority of 

the nation began to “yield to the spirit of speculation.”
319

 The boom of the South Sea stock 

was not an isolated event. Numerous joint-stock companies sprung up and took advantage of 

the boom in demand of the South Sea stock to make fraudulent speculations about their 

business ventures for the purpose of raising capital and boosting their stock 

prices.
320

Although some companies such as those in the Insurance and Fishery industries 

made speculations based on sound genuine business ideas, others made speculations based on 

fraudulent and unrealistic business ventures.
321

 

2.2.7 Collapse of the Stock of the South Sea Company 

Despite the speculative frenzy in the South Sea stock, Government support for the Company 

boosted public confidence and many people invested in the South Sea Company.
322

 Public 

confidence in the company meant that its share price peaked at £1,000 per share.
323

 However, 

there were signs portending serious trouble. When the Company’s share price peaked at 

£1,000, many shareholders began to sell their shares for a profit.
324

 The number of 

shareholders, who sold outnumbered those who bought, results in a liquidity crisis for the 

Company. One reason for this liquidity crisis was the fact that directors and agents of the 

Company had regularly embezzled monies generated from the sale of shares so that when it 
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was time for payment to be made there was not enough money in the coffers of the Company 

to pay shareholders.
325

 Consequently, the Company after trying unsuccessfully to borrow 

money from foreign Companies to make payments stopped making payments because it did 

not have enough money to do so. Melville 
326

 stated the South Sea Company contacted the 

Mississippi Company in France to borrow in order to continue making payments but this 

failed because the Mississippi Company was also undergoing its own financial crisis and was 

on the verge of collapse. This created a panic in the public and its stock fell from £1,000 to 

£800.
327

  

Insider dealing by the directors of the South Sea Company was also another factor that 

contributed to its collapse.
328

 The impression that the South Sea Company stock was likely to 

rise due to rumours that the Company was on the verge of reaching a more favourable 

commercial agreement with Spain, after the failure of the “Assiento de Negros”
329

 contract 

prompted the directors of the Company to instruct their agents to buy the company’s stock for 

a profit.
330

 This worked briefly because its share price rose from £390 to £500 per share.
331

   

The breakdown of the Treaty of Utrecht between Britain and Spain resulted in the collapse of 

commercial negotiations between the South Sea Company and Spanish Companies in South 

America. This meant that the South Sea Company failed to have any favourable or profitable 

commercial expeditions to the South Sea. This affected public confidence in the company and 

its stock fell again, this time to £400 per share.
332

 In an attempt to drive up its stock and 

dispel rumours that the company was in crisis, the South Sea Company began lending money 

to shareholders to buy its shares with the belief that its shares would rebound and 

shareholders could sell and pay back the money they were lent.
333

 The failure of the 

Company’s South Sea business had become general public knowledge
334

 and as a result the 

Company’s shares failed to recover.
335

 This meant that shareholders to whom the Company 
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initially lent monies to buy shares could not pay back the loan because the shares were 

worthless. Additionally, the news that the South Sea Company had contacted the Bank of 

England and the East India Company in the hope that they would bail it out of its financial 

crisis increased panic in the public domain and many people withdrew from the Company 

and by September its shares had fallen to £150 per share.
336

 The collapse devastated 

thousands of investors, including Sir Isaac Newton, who reputedly said after losing £20,000: 

“I can calculate the movement of heavenly bodies but not the madness of men.”
337

   

Finally, monopoly of the South Sea business also played a part in its demise.
338

 The South 

Sea Company used the Bubble Act to suppress many nascent joint stock companies such as 

the Royal Exchange Assurance and the London Assurance in order to monopolise the 

investment market.
339

 This worked at first, because as the Bubble Act suppressed these 

companies, investors were left with only one investment alternative – the South Sea 

Company. Scott
340

 observed that the fact that the South Sea Company was unfairly 

suppressing other companies created a feeling of public distrust which made many people 

recoil against the Company and this further affected its stock price. Whilst the South Sea 

Company suppressed bubble companies through the Bubble Act, Melville
341

 observed that 

this idea also backfired on the South Sea Company in that many of these bubble companies 

continued to exist despite the passing of the Act and they continued (in contravention of the 

Act) to trade their stock actively attracting more people in the process.
342

 According to 

Melville,
343

 these left-over companies highlighted did more damage to the South Sea stock. 

As shall be seen below, the fact that more people were attracted to these bubble companies 
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inspire of the Bubble Act, impacted negatively on the South Sea Company, and its stock fell 

slightly from £800 to £390 per share and was eventually wound up.
344

 

2.3 THE PASSING OF THE BUBBLE ACT 1720 

As discussed above,
345

 Government backing of the South Sea Company boosted speculations 

in the South Sea Stock. As speculations in the South Sea stock increased, so too did the 

general interest in joint-stock investment. The market was flooded with a remarkable range of 

new ventures, each making extravagant claims (sometimes fraudulent) about foreign or other 

ventures or bizarre schemes.
346

 Charles
347

 observed that there was a fraudulent company that 

was started by an unknown trader known as a company: “for carrying on an undertaking of 

great advantage, but nobody knows what it is.”
348

 Promoters of the South Sea Company, 

perceiving that the wave of these bubble companies could compete against the South Sea 

Company, which could be detrimental to the stock of the South Sea Company, raised the 

question of these “mushroom”
349

 joint stock companies in Parliament. The promoters 

succeeded in persuading Parliament to set up the Hungerford Committee
350

 to investigate the 

authenticity of these ventures and to suggest ways to prevent incorporation of fraudulent 

companies.  

Although prima facie the Committee’s job was to investigate and prevent the formation of 

fraudulent companies such as those in the insurance and fisheries business, it would later be 

discovered that the actual aim of the Committee was essentially to protect the share price of 

the South Sea Company by eliminating all its business competitors.
351

 The Committee 

unsurprisingly investigated and discovered that many of these companies were fraudulent, 

and the ones which were not fraudulent had been operating outside the aims specified in their 

charters.
352

 The Committee in its report vociferously condemned these companies.
353
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Subsequently there was a Committee vote of 75 to 25
354

 against companies using their 

charters outside their specified aims. The Committee, in order to prevent the formation of 

these fraudulent companies, recommended in its report legislative changes. These 

recommendations focused on a Bill that would ban all joint stock companies not authorised 

by Royal Charter or an Act of Parliament, and which would also ban all joint stock 

companies from operating outside the aims specified in their charter.
355

 Carswell
356

 observed 

that some members of Parliament opposed the Bill on the basis that there was a conflict of 

interest because many members of the House of Commons held shares in the South Sea 

Company, therefore they wanted an Act
357

 that would ban the formation of all joint stock 

companies and by so doing boost investment in the South Sea Company. Despite this 

opposition, the Bill was swiftly accepted by Parliament and led directly to the so-called 

Bubble Act.
358

  

2.3.1 Effects of the Bubble Act on Incorporation  

Whilst it may be argued that the aim of the Committee in recommending the passing of the 

Bubble Act was to prevent corporate abuse, the sympathetic nature of the Committee towards 

the South Sea Company casts some considerable doubts on the Committee’s actual intentions 

in recommending the passing of the Bubble Act.
359

 This conflict of interest has led some 

scholars to suggest different reasons for the passing of the Bubble Act in the eighteenth 

century. For instance Scott argued that the “pernicious art of stock-jobbing
360

—was the sole 

and sufficient explanation for the miseries of the country.”
361

 According to Scott, the hostility 

to speculation in the stock market and joint stock companies in general prompted Parliament 

to pass the Bubble Act.
362

 Patterson and Reiffen
363

 observed that in passing the Bubble Act, 

the Government intended to prevent non-chartered firms from using the formal market and 

they did so, to enhance the importance of charters and to protect their ability to raise revenue 
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through the issuance of charters. While these arguments are plausible, another explanation for 

the passing of the Bubble Act could be that the Act was an attempt to hinder alternative 

investment opportunities, whilst simultaneously diverting more capital to the South Sea 

shares.
364

 This latter argument seems to be the most viable of all the other arguments. The 

reason for this is based on a particular event that led to the passage of the Bubble Act.  

2.3.2 The Incorporation of the Royal Exchange Assurance and the London Assurance 

Companies 

Of all the bubble companies which the Hungerford Committee investigated, there were two 

big marine insurance companies; the Royal Exchange Assurance, and the London Assurance 

which the Committee believed posed a major threat to the growth of the South Sea stock. 

These companies were initially incorporated as small-scale insurance firms, but the need for 

expansion meant that they manoeuvred their charters to raise capital for large-scale insurance 

enterprises such as insurance of ships and cargoes.
365

 

Having discovered this in its investigations, the Hungerford Committee severely criticised 

these companies for using their charters outside the aims of their specifications. Carswell
366

 

argued that these companies were so criticised that during the first reading of the Bubble Act 

Bill, these companies were initially banned from operating because they used their charters in 

such an ultra vires manner. In order to save their businesses, these companies offered 

£300,000 each to pay off the King’s Civil List debt in return for the Crown’s support of their 

respective businesses.
367

 Suddenly, these companies that were initially banned, and were on 

the verge of being swallowed up by the South Sea Company, began to receive renewed 

positive reviews in Parliament.
368

 Consequently, on 4
th

 May 1720, during the final debate on 

the Bubble Act Bill in Parliament, the matter of the Royal Exchange Assurance and London 

Assurance Companies were rushed through Parliament and received Royal Assent to raise 

capital for large-scale insurance.
369

 Subsequently, the Bill which was to become the so-called 

Bubble Act was passed on 9
th

 June 1720 as an Act: 
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“For better securing certain Powers and Privileges, intended to be granted by His 

Majesty by Two Charters, for Assurance of Ships and Merchandize at Sea, and for 

lending Money upon Bottomry; and for restraining several extravagant and 

unwarrantable Practices therein mentioned.”
370

  

 

The Royal Exchange Assurance and London Assurance became the only major companies 

during the bubble to survive the oppression of the South Sea Company.
371

 The passing of the 

Bubble Act gave these companies monopolies over their chosen trade and precluded other 

companies from competing against them. The fact that the Act is generally known as the 

Bubble Act, has led some scholars to assume that the Act was passed exclusively to fight the 

bubbles of 1720. Griffin observed that Parliament in an attempt to “curb the improper use of 

the corporate form, passed the so-called Bubble Act of 1720.”
372

  However, a look at the title 

of the Act suggests that only the latter part of it refers –and only implicitly to the phenomena 

at which the Act is assumed to be directed: bubbles and speculations.
373

 Similarly, a look at 

the wording of the Act seems to suggest that it was more of a competition between two 

interest groups – the promoters of the two marine insurance undertakings and the promoters 

of the South Sea Company who were trying to gain advantage over one another, rather than 

tackling the speculative activity of other undertakings.
374

 Furthermore, the use of the term, 

“bubble” has given the misguided impression that the Act was directed specifically against 

the most famous bubble of 1720 – that of the South Sea Company, rather than the small 

bubbles.
375

 Again, the Bubble Act which was divided into two parts, the first essentially 

protected the rights and privileges of the Royal Exchange Assurance, the London Assurance 
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and the South Sea Company in great detail whilst the other part implicitly dealt with the 

bubbles.
376

  

Whether there was a conflict of interest in passing the Bubble Act or not, the Act 

significantly limited the promotion and development of joint stock companies in that the Act 

expressly banned the “formation of joint stock companies without Royal or Parliamentary 

authority.”
377

 Where a company manages to obtain incorporation which became very rare, the 

Act placed stringent conditions on the formation of new joint stock companies.
378

 For 

example, after the passing of the Act, a clause in the Chelsea Water Works Charter limited 

the amount of shares that the company could raise to £40,000 and it also restricted the 

transfer of shares in the company.
379

 Dubois highlighted that “Government officers mindful 

of this provision hesitated to approve of applications for charters which contemplated the 

creation of large stocks of transferable shares.”
380

 This meant that applications for charters 

dropped because the Government rejected many applications which contemplated the 

formation of joint stock enterprises.
381

 Scott observed that: 

 “As long as the Bubble Act was rigorously enforced, it became both difficult and 

costly to obtain the necessary legal authorisation for the starting of a new enterprise 

needing a large capital. This trouble and cost proved prohibitive [and] for upwards 

of a century, industry was deprived of the advantages of a certain amount of 

capital, which would otherwise have been available.”
382

  

 

Whilst it may be argued that the Bubble Act curtailed the development of genuine “industry” 

for over a century, it is submitted that the Bubble Act also curtailed the formation of 

fraudulent ‘industry’ in that period as well. Despite the political misgivings of the Bubble 
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Act, Lord Eldon supported its passing, and called for a rigorous implementation of the Act 

because in his Lordship’s view, the Act prevented corporate abuse.
383

 Shannon suggested that 

in banning the transferability of shares in “all companies”,
384

 the Bubble Act banned the 

transferability of shares in genuine companies. Whilst this may be the case, the ability to 

transfer shares in the joint stock company contributed in no small measure to stock- 

jobbing,
385

 hence Parliament made it illegal under the Bubble Act for shares to be transferred 

to third parties. This was an attempt to curtail illegal speculation of shares that was rife before 

the Act was passed.
386

 Whilst its draconian provisions and the many political misgivings 

made the Bubble Act an imperfect piece of legislation,
387

 the Bubble Act was effective in 

tackling corporate abuse. When the debate for the repeal of the Bubble Act came up in 1825, 

Mr Huskisson MP strongly opposed it on the basis that the Act was the “protector”
388

 of the 

economy against corporate abuse. In relation to the imperfections of the Bubble Act, the fact 

that the Bubble Act restricted the formation of fraudulent corporations does not presuppose 

that it tackled every abuse. Scott
389

 argued that since the Bubble Act made it difficult to 

obtain either Royal or Parliamentary authority for incorporation, businessmen resorted to 

either bribing Government officials or lobbying for Royal support for approval their 

charters.
390

 Even with this, the restrictions of the Bubble Act meant that many charters were 

not granted, and the few that were granted had strict clauses from the Act inserted to restrict 

corporations from raising subscriptions through the mechanism of a joint stock enterprise.
391

  

For example, clauses inserted into the Chelsea Water Works charter read: “the petitioners are 

restrained from setting foot on any project contrary to the Act of Parliament [Bubble Act] 

made in the 6th Year of Your Majesty’s Reign.”
392

 These clauses inserted into charters meant 

that the Government lost income because petitions for charters declined substantially. 
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Investors who could not obtain charters of incorporation began organising trade through 

unincorporated companies.
393

 Similarly, these clauses inserted in charters illustrate how far 

the Government had changed in the short time since the seventeenth century when numerous 

charters had been granted without restrictions permitting the raising of unlimited funds for 

commercial purposes.
394

 However, because investors were denied charters, abuses of charters 

became inevitable. Investors who were denied charters decided to buy charters of other 

existing companies to commence their businesses. Dubois highlighted that “corporations with 

patents of invention who could not raise capital as a joint stock enterprise to further their 

business because of the [Bubble Act] were forced to either manoeuvre their charters or 

remain unincorporated partnerships.”
395

 Although this was in contravention of the Bubble 

Act, it was a risk investors were willing to take in order to carry out trade.   

Given the rapid development of the joint stock corporation at the height of South Sea bubble 

it is probable that the concept of limited liability would have been recognised long before its 

official recognition in 1855. Unfortunately, it will never be known the extent to which 

English corporations would have developed because for 105 years after the Act was passed 

English corporations continued to live under the shadow of the Bubble Act, and many British 

companies remained generally unincorporated.
396

 Similarly, it is also possible that the Bubble 

Act may have contributed to the belated recognition of the limited liability concept in 

England in 1855. This is because in the nineteenth century, whilst England was still debating 

the Bubble Act and its relevance to the economic climate of the time, its counterparts in the 

world such as the United States already had limited liability.
397

  

2.3.3 English Corporations after the Bubble Act 1720-1825 

The arrival of the industrial revolution created the need for accumulation of great sums of 

capital to meet the unprecedented growth of industries in the eighteenth century. Lipton 

observed that “the era of iron and machine brought by the industrial revolution meant that 

there was need for increased capital to meet the growth of industries in the eighteenth century 
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which was by blocked Parliament and the Bubble Act.”
398

 Given that incorporation of joint 

stock companies was blocked by Parliament through the Bubble Act, investors needed a 

means by which they could raise large amounts of capital to meet increasing commercial 

demands. To meet this need, the common law partnership evolved into the unincorporated 

joint stock company.
399

  

Lipton
400

 argued that Government support for the common law partnership was the catalyst 

for the rapid increase of such companies in the eighteenth century. After the antecedent of the 

South Sea Company, the Government, wary of the joint stock enterprise, encouraged many 

companies to commence business on a partnership basis because partnerships operated a 

smaller scale form of business.
401

 The Government supported the partnership form of 

business enterprise because; one, the partnership business model had a small number of 

investors who often knew each other, two, the effect partnership bankruptcy would have on 

the public given its small size would be insignificant, and ultimately, the Government felt that 

the ingredient of unlimited liability of the partnership form of business would deter members 

from abusing the company.
402

 However, what the Government did not foresee was the 

creativity of investors to transform the partnership mode of business into a large scale 

business enterprise. The common law partnership grew to a point where it began to organise 

its business in ways similar to the incorporated joint stock company. For example, Dubois 

stated that the:  

“Equitable Assurance Company, an unincorporated company began to make calls 

on shares like the incorporated joint stock company. It became larger, had a large 

number of shareholders, had a high proportion of passive investors who did not 

participate in management, allowed for the transferability of shares, and 

speculation of the partnership shares became rife.”
403
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Although, these were illegal under the Bubble Act, because the level of business generally 

was back substantially to that of 1720, the Act seemed to have been forgotten altogether.
404

 

Investors ignored Parliamentary distrust of the incorporated joint stock company, and 

developed ways through which unincorporated companies could conduct business in ways 

similar to the incorporated joint stock company.  

2.3.4 The Deed of Settlement 

Prominent amongst these ways was the development of the deed of settlement instrument 

which purported to allow unincorporated companies to conduct business like an incorporated 

joint stock company.
405

 The deed of settlement was a business instrument that allowed the 

unincorporated company to issue shares, allowed for transferability of shares, and ultimately 

(as we shall see in R v Dodd)
406

 provided for limited liability of its members in the 

partnership constitution.
407

 The deed of settlement involved the creation of a trust where the 

firm’s property was placed in the names of trustees. These trustees were usually not 

beneficiaries or shareholders of the partnership, albeit, they could become shareholders. 

Trustees under the deed of settlement were deemed directors or representatives of the 

organisation, and they could sue and be sued in the name of the organisation.
408

 They were 

appointed by shareholders and authorised under the deed of settlement which contained the 

constitution of the partnership. In the deed of settlement, a provision was commonly inserted 

that purported to limit the liability of shareholders of the partnership. Such a provision only 

had effect between the shareholders themselves. It did not limit the liability of a shareholder 

in relation to the outside debts of the partnership. This meant that where the partnership went 

bankrupt, shareholders amongst themselves were only liable to the amount of their shares in 

the company, but when a third party brought an action against the partnership the 

shareholders became liable.
409

 The deed of settlement business instrument was considered 

dubious in the nineteenth century. It was put to the test when the Bubble Act was recalled 

from its retirement and used after a lapse of eighty years for an attack upon those partnerships 

that acted as if they had been incorporated by Royal or Parliament Charter. For example, in 
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1808, persons who were aggrieved by the activities of these partnerships put pressure on the 

Government to prosecute partnerships that raised capital as if they were incorporated joint 

stock companies.
410

 

Thus, the court in R v Dodd
411

 held that the raising of a great sum by subscription for trading 

purposes, and transferability of shares in the joint stock by partnerships was unlawful and 

illegal. It also ruled that these attributes, when utilised by large partnerships, would be 

mischievous to trade and therefore were justifiably illegal.
412

 In this case, the company 

initially formed as a common law partnership, illegally carried out trade as if it were an 

incorporated joint stock enterprise. The company through the deed of settlement instrument 

attempted to limit the liability of its members by including a clause in the partnership 

prospectus that “subscribers could not be made accountable for more than the sum subscribed 

under the regulations therein stipulated.”
413

 The court ruled that if the company went into 

debt the terms of the deed of settlement could not bind the outside world – i.e. those not party 

to it. In the view of the court “at any rate, the inviting of such subscriptions by holding out 

false and illegal conditions, such as that the subscribers would not be liable beyond the 

amount of their respective shares, seems to be an offence within the [Bubble] Act.”
414

 There 

was no universal limited liability with creditors under the deed of settlement.
415

 Despite the 

complex nature of the deed of settlement, investors supported this business method because it 

boosted public confidence in the company, especially with the so-called limitation of liability 

clause present in the partnership prospectus. Similarly, it was a way of side-stepping the 

prohibitions of the Bubble Act and falsely presenting the company as a legally incorporated 

joint stock company when in actual fact it was a partnership.
416

 The major differences 

between these pseudo incorporated joint stock companies and the general common law 

partnerships were found in their commercial nature. Unincorporated joint stock companies 

generally had large number of subscribers, it allowed shareholders to transfer shares to family 
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members or third parties, but their liability was also unlimited.
417

 Whilst on the other hand, 

the common law partnerships had a smaller amount of investors, a limited scale of business; 

but, the partners also suffered the risk of unlimited liability. 

2.4 THE INDUSTRIAL REVOLUTION, LIMITED LIABILITY AND THE BUBBLE 

ACT  

Despite the court’s decision in R v Dodd 
418

 investors continued to raise great sums of capital 

through “partnership corporations.” The economic opportunities and optimism ushered in by 

the industrial revolution meant that investors decided to support what had become the status 

quo because it was the only commercial vehicle through which they could raise capital given 

that incorporation of joint stock companies had been banned by the Bubble Act.
419

 This 

continued until the Bubble Act was again used to attack unincorporated companies who 

illegally raised capital on a joint stock basis. Thus, in Joseph v Pebrer,
420

 the principal point 

at trial was whether the plaintiff could maintain an action for money paid to the defendant for 

purchase of shares, in a company “not having been incorporated by Act of Parliament or 

sanctioned by the Crown.”
421

 Just like the Dodd case, it was held that the transaction was 

void because it was illegal for an unincorporated company to sell shares without legal 

incorporation. Unlike the Dodd case, where investors continued with the partnership business 

organisation, the decision of the court in the Pebrer case immediately urged scores of 

investors to submit bills for incorporation to Parliament. Investors, weary of living under the 

shadow of the Bubble Act where their corporations could be declared illegal, inundated 

Parliament for incorporation.
422

 As investors petitioned for incorporation, Parliament 

surprisingly became more liberal (despite the Bubble Act) with granting charters of 

incorporation. The reason for this liberality was borne out of necessity to sustain and 

maintain the economic growth brought by the industrial revolution.
423

 This meant that many 

investors for the first time since the Bubble Act were encouraged to invest in Britain, which 

                                                 
417

 P. Lipton, “The Evolution of the Joint Stock Company to 1800: A study of Institutional Change” (2009) 19 

Social Science Research Network www.papers.ssrn.com/sol3/papers.cfm?abstract. 
418

 (1808) 9 East 516 103 ER 670. 
419

 R. Harris, “Political Economy, Interest Groups, Legal Institutions and the Repeal of the Bubble Act in 1825” 

(1997) 3 The Economic History Review 675-696. 
420

 (1825) 3 B&C 107 ER 639. 
421

 Ibid  
422

 A.U. Dubois, The English Business Company after the Bubble Act 1700-1825 (Octagon Books, New York 

1938) 28. 
423

 R. Harris, “Political Economy, Interest Groups, Legal Institutions and the Repeal of the Bubble Act in 1825” 

(1997) 3 The Economic History Review 675-696. 

http://www.papers.ssrn.com/sol3/papers.cfm?abstract


THE EMERGENCE AND SIGNIFICANCE OF THE CONCEPT OF LIMITED LIABILITY 

P a g e  57 | 

 

in turn sustained the industrial revolution and this positively transformed the commercial and 

economic landscape of Britain.
424

 The industrial revolution at its peak in 1825 saw the 

emergence of different kinds of companies that could only be formed through incorporation. 

Harris
425

 argued that in the year of the industrial revolution, approximately 156 companies 

were incorporated in 1824. This number drastically increased to 624 in 1825 alone following 

the repeal of the Bubble Act.
426

 Such companies included gas, canal, railway, banks and 

many others, covering almost every business.
427

 The difference with this form of 

incorporation compared with other forms of incorporation in the eighteenth century was that 

incorporation in the nineteenth century came with a recognised limited liability status. 

Shareholders of legally incorporated joint stock companies were conferred with a limited 

liability status.
428

 Such limited liability, unlike the deed of settlement, was binding on third 

parties or outsiders. This meant that shareholders had a universal limited liability that 

exempted and protected them from corporate debts in case of bankruptcy. Thus, where a 

corporation went bankrupt, creditors of the company could not pursue shareholders 

individually for the debts of the corporation, and shareholders were not obliged to pay any 

more than the amount of the shares they own in the company.
429

 

2.4.1 Prerequisite for a Limited Liability status 

The emergence of the industrial revolution in the nineteenth century meant that the issue of 

limited liability topped the agenda of both businessmen and Government.
430

 Businessmen, 

aware that they could avoid personal liability for corporate debts, began to petition for 

charters or acts of incorporation with limited liability. Limited liability thus became the 

overriding motive for incorporation. Parliament became more receptive to granting charters 

or Acts of incorporation with limited liability because it was a way to promote and encourage 

investment.
431

 That Parliament became receptive to granting charters with limited liability 

does not mean that Parliament indiscriminately granted limited liability status to every 
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corporation. Indeed, not every company was granted with a limited liability status. For a 

company to be granted limited liability status certain requirements needed to be fulfilled. 

Dubois
432

 observed that a company must have a minimum amount of share capital before it 

could be conferred with a limited liability status. Capital requirements aside, Adam Smith
433

 

argued that some companies in the nineteenth century were conferred with limited liability 

status where there was a recognisable public and economic benefit in their formation.  

According to Smith,
434

 companies were granted limited liability where the capital required by 

a company was beyond that which could be generated by a partnership and where the risks of 

the business were enormously great. From Smith’s perspective, it was only when these 

requirements were fulfilled that it became necessary for the State to grant legal privileges 

such as limited liability to companies. Thus, companies such as the Chelsea Water Works 

were granted limited liability status because the company “supplied the City and Liberties of 

Westminster and parts adjacent with water.”
435

Similarly, the Parliamentary Committee on the 

Caledonian Canal suggested that the construction of the canal should be transferred to a joint 

stock company because it was a way of generating finance, providing employment and 

transportation of goods from the region of Scotland to other parts of Britain which was 

necessary for the economy.
436

 Public and economic sentiments aside, private interest also 

seems to have been a reason Parliament incorporated companies with a limited liability status 

in the nineteenth century. Many joint stock companies that emerged during the industrial 

revolution (such as mining, gas, canal, and railway) embarked on capital intensive projects 

which were primarily financed by wealthy shareholders such as land and mine owners.
437

 

Parliament, in an attempt to protect these investors and promote investment, incorporated 

such companies with limited liability. For example, during the debate on the Peruvian Mining 

Company Bill, Mr. Fowell Buxton MP stated that: 
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“As some highly respectable friends of mine were connected with this company, he 

felt it his duty to take that early opportunity of doing justice to them, by putting this 

question on its fair footing before the House.”
438

  

 

Thus, he supported the Bill for the Peruvian Mining Company to be incorporated with limited 

liability despite the fact that the company had a questionable mining record in its home 

country of Peru.
439

 Whilst the Bill passed the second reading in Parliament, it is not clear 

given the stiff opposition it faced whether the company was finally incorporated with limited 

liability.
440

 Furthermore, during the debate on whether the St. Catherine’s Docks should be 

conferred with a limited liability status, opponents to the Bill accused their fellow colleagues 

in Parliament of putting their private interest ahead of the public by supporting the 

construction of a new Dock when the old one could still be used.
441

 They were accused of 

being consumed by personal greed rather than considering the benefit of the Dock to the 

public.
442

 Whilst public and economic rhetoric was used by supporters and promoters of the 

Bill as the underlying reason for a new Dock, it was later discovered that the shareholders of 

St. Catherine Docks were wealthy investors and some supporters of the Bill were politicians 

in Parliament who had combined shares of up to £50,000 in the company.
443

 Nevertheless, 

the Bill for the St. Catherine’s Docks Company went through Parliament and the Company 

was incorporated with limited liability.
444

  

Again, in 1842 during the debate for a bankruptcy legislation that could expand the 

exemption from bankruptcy laws more broadly to include members of various professions 

such as carpenters, builders, and sheep salesmen, prominent members of some of these 

professions stated that “we insist on class legislation; and we are resolved... that our creditors 

not have an effective remedy against us.”
445

 Although this suggestion was not accepted and 
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the 1842 Act rendered members of such professions personally liable in the case of 

bankruptcy, the fact that these professions made this argument showed that Parliament in the 

nineteenth century had a culture where it granted limited liability status as a way of not only 

making profits from the joint stock enterprise, but also to protect themselves and their 

wealthy friends from personal liability in case of corporate bankruptcy.  

The phenomenon of conflict of interest is not unique to the nineteenth century. In 2003, a 

Congressional U.S. report accused the former U.S. Vice President Dick Cheney of having 

special financial ties with Halliburton.
446

 According to the Congressional Report, the former 

Vice President’s special ties with Halliburton permitted the Company to unlawfully receive 

special treatment for oil work in Iraq, Kuwait and the Balkans.
447

 Whilst politicians use their 

powers to protect their wealthy friends, such protection as seen in the U.S. Congressional 

Report may entrench corporate irresponsibility. 

2.4.2 Repeal of the Bubble Act 1825 

The industrial revolution had seen the emergence of many kinds of investments. This 

triggered increased petitions for incorporation in Parliament. As bills for incorporation 

continued to increase, so did the general debate surrounding joint stock companies. This 

debate was initially not part of Parliament’s agenda. Parliament, at the height of the industrial 

revolution in 1825, was debating the future of certain specific unincorporated companies that 

acted ultra vires by issuing shares as if they were incorporated joint stock companies.
448

 

While Parliament debated the future of these unincorporated companies, some members took 

the opportunity to speak generally about their concerns of the joint stock enterprise. The Earl 

of Liverpool stated that since Parliament was discussing the future of specific companies, he 

would like to use this opportunity to say a few things regarding joint stock companies 

generally.
449

 He argued that although joint stock companies with limited liability status could 
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be used to exploit innocent share buyers, the joint stock form of business organisation would 

expand the economy and help the nation during times of war.
450

  

Although, it is generally unclear what prompted his Lordship to deviate from the original 

subject of the debate, his advocating for the incorporated joint stock company was 

surprisingly supported by some other members in the House and the discussion on the 

incorporated joint stock company topped Parliament’s agenda for the day.
451

 For example, Mr 

Attwood supported the Earl but on a slightly different basis.
452

 He observed that the joint 

stock system, whether as an incorporated company or as a partnership, had made possible the 

development of capital-intensive projects such as canals, docks, railways, and other 

infrastructures that neither individuals nor the Government could administer. Therefore in his 

view, the joint stock company was necessary for the good of the economy.
453

 This would be 

the first time since the South Sea saga that there were positive reviews from the Government 

regarding the joint stock company. Despite this support the shadow of the Bubble Act still 

hung over the formation of joint stock corporations and opponents of the joint stock system 

such as Lord Chancellor Eldon used this to their advantage.
454

 For example, during the debate 

on the General Gas Company Bill, Lord Eldon argued that these companies which served the 

public interest by supplying gas to light the towns should not be granted a joint stock status 

with limited liability.
455

  

In his Lordship’s view, joint stock companies exploit innocent individuals and “possess 

powers that could be injurious to the [public] and to individuals.”
456

 Lord Eldon, a firm 

supporter of the old common law partnerships vehemently supported the strict 

implementation of the Bubble Act, and even called for a more prohibitive statute.
457

 

Similarly, like Eldon, Earl Rosslyn opposed Parliamentary incorporation and called for the 

old Royal Charter system which had declined over the years. In his Lordship’s view, 

Parliamentary incorporation was difficult to repeal where a fraud had been committed, 
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whereas, companies incorporated by Royal Charter that acted improperly could be cut down 

by simply withdrawing the charter.
458

 Lord Eldon’s concern that limited liability may be used 

to injure the public is undoubtedly similar to the criticism facing limited liability today. For 

example the collapse of British Home Stores (BHS) in 2016 has been attributed to the 

irresponsible actions of its controller Sir Phillip Green. Sir Phillip Green was said to have 

been involved in a series of financial irregularities with the company’s finances including a 

£400 million dividend he paid to his family despite the company struggling financially.
459

 

Tory MP Richard Fuller branded Sir Phillip Green “the unacceptable face of capitalism”
460

 

after it was discovered that the department store was going into administration, putting 

around 11,000 jobs at risk. The fact that 11,000 people may lose their jobs confirms that 

limited liability when abused may be injurious to the public.  

Furthermore, Earl Rosslyn also objected to the establishment of joint stock companies with 

limited liability because he could not understand why a “man engaged in trade could not be 

answerable to his creditors with the whole of his property.”
461

 In his Lordship’s view, this 

contravened the principles of common law. Other politicians such as a Mr Grenfell argued 

that the Bubble Act hindered economic growth with severe criminal sanctions.
462

 He 

observed that the Act was passed in a different era, and for a particular purpose and having 

accomplished that purpose, the Act was no longer needed.
463

 According to Grenfell:  

“The Bubble Act was a dead letter; since, from the severity of its penalties, it never 

could be put in force in the present state of the country. No one would have the 

boldness to propose the application of this Act to the schemes that were now 

afloat.”
464
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The “old order” politicians, such as Mr Huskisson, saw the Bubble Act as the “protector”
465

 

of the economy and the public from unscrupulous businessmen who were determined on 

amassing wealth for themselves. Despite this warning, the support of the joint stock 

enterprise gained momentum in Parliament, and the Attorney General, John Copley, 

presented a Bill for the repeal of the Bubble Act. His argument was simple, repeal the Bubble 

Act because: 

“Its meaning and effect were altogether unintelligible, it imposed the most severe 

punishments, and it had become a dead letter because no legal proceedings had 

been had under it, until ten or twelve years ago. And it is therefore right to 

conclude that no such law was necessary.”
466

  

 

Copley concluded that from 1720 when the Bubble Act was passed, down to the present, the 

few joint stock companies that existed whether incorporated or unincorporated had been 

formed for the most useful and laudable purposes. Some of them had been the means of 

acquiring great wealth to the individuals connected with them but were, also advantageous to 

the public.
467

 In the view of Copley, it was necessary to repeal the Bubble Act so that powers 

authorising the Crown to grant charters conferring a limited liability status would be 

removed.
468

 Whilst the Crown could still grant charters of incorporation, Copley maintained 

that authority to grant extensive privileges of limited liability should be left only to 

Parliament.
469

 This, Copley argued, would give smaller investors the chance to take 

advantage of the economic boom and invest without bothering Parliament for 

incorporation.
470

 Copley’s Bill faced stiff opposition from some members of the House of 

Parliament, notably Lord Eldon.
471

 Despite this opposition, it was generally realised in 

Parliament that the joint stock form of business organisation had come to stay and would be 

beneficial to both the public and the economy. Companies such as canals, railways, and gas 
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were considered important for the benefit of the public good and in addition, their existence 

would add to the revenue of the economy.
472

  

On the 29
th

 of June1825, Copley’s Bill passed through Parliament without any significant 

opposition. On the 5
th

 of July 1825, the repeal of the Bubble Act received Royal Assent as 6 

Geo 4 c. 91 (1825).
473

 Harris
474

 observes that 105 years after the Bubble Act was passed at 

the height of a speculative boom, it was repealed at the height of another. 

2.4.3 A Summary of Limited Liability in the Eighteenth and Nineteenth Centuries  

Like the seventeenth century, limited liability in the eighteenth and nineteenth centuries was 

still an uncertain issue. Both the Crown and Parliament were following an inconsistent course 

with regards to charters of incorporation with limited liability. This meant that when 

corporate charters were granted some charters would expressly provide for shareholders’ 

liability for corporate debts, some charters would expressly exempt shareholders from 

liability and others were just simply silent on the issue.
475

 Against this backdrop, where 

charters expressly provided for shareholder liability of corporate debts as was the case with 

shareholders of the Bank of Ireland, they were liable.
476

 Similarly, where charters expressly 

limited the liability of shareholders for corporate debts, as was the case with the Warmley 

Company, they were not made privately liable for such debts.
477

 Where charters were silent 

as to the liability of shareholders, as was the case with shareholders of the South Sea 

Company, the Attorney General Lord Kenyon in 1784 stated that “the corporate stock alone 

would be answerable to the engagements, and the individuals who may compose the 

corporation would not be liable in their private characters.”
478

  

Hence in York Buildings v Alexander Mackenzie 
479

 where the charter of the company was 

silent as to the limitation of liability the court held that “for the Company having been 

incorporated by Act of Parliament, neither the person of the individual members, nor the 
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estates were tended to be liable to any part of the [company’s debt].”
480

 With this statement in 

mind, it is generally unclear whether shareholders of the South Sea Company were made 

liable for the debts of the company when it collapsed because records in relation to its 

collapse do not indicate whether shareholders were made liable.  

Similarly, the fact that the above statement was made in 1784, sixty-four years after the South 

Sea Company collapsed makes it difficult to determine whether the Attorney General in his 

statement was referring to the South Sea Company.
481

 Whilst this may be the case, given the 

number of shareholders the Company had when it collapsed – politicians, private individuals, 

corporate investments, businessmen, and even the Government – making these people 

personally liable for the company’s debts would have meant Britain may never have 

recovered from the deep recession caused by the South Sea collapse. On this basis, it is 

plausible that shareholders of the South Sea Company may not have been made liable for the 

debts of the company. Furthermore, it is plausible that shareholders of the South Sea 

Company were not made liable for the debts of the company because they were protected by 

the Declaratory Concerning the Bankrupts Act 1662.
482

 Whilst the 1662 statute prevented 

shareholders in the East India, Guinea and Fishery Companies from being made bankrupt as a 

result of their share in a company,
483

 Dubois
484

 argued that the exemption of shareholders of 

these companies from bankruptcy was extended to shareholders of the South Sea Company. 

Although Dubois was quick to clarify that this does not suggest a complete form of limited 

liability he argues that such clauses were continually used for the benefit of members in 

companies such as the South Sea Company.
485

 

Whether the 1662 statute exempted shareholders from bankruptcy or not, Duffy argued that 

in the eighteenth century, where charters were silent as to the liability of shareholders, “it 

[became] accepted increasingly that… shareholders were not to be liable for corporate 

debts.”
486

 This assumption that shareholders of joint stock companies were not liable for 

corporate debts especially in the absence of charter provision was carried through to the 
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nineteenth century where Acts of incorporation were granted to many joint stock companies 

(especially canal companies) without express clauses of limited liability. Such companies 

were assumed to have a limited liability status.
487

 Furthermore, the fact that eighteenth 

century courts, Parliament, lawyers, and academics did nothing to clarify the issue of limited 

liability suggests that limited liability was not important during this time.
488

 Perhaps nothing 

was done about the clarification of limited liability during this time because the concept was 

not amongst the initial factors that motivated businessmen to petition for charters of 

incorporation.
489

 The ability for the corporation to hold property directly in its own name, to 

sue and be sued, the continuity of the enterprise and the efficient management of large-scale 

enterprise were initial factors that motivated businessmen to petition for charters of 

incorporation and not limited liability.
490

 These factors and not limited liability were 

regularly mentioned
491

 by businessmen as motivations for incorporation and also these 

factors were regularly recorded in incorporation instruments such as charters, letters patent 

and private Acts of Parliament long before limited liability. For example the motive for the 

incorporation of the British Fishery Company in 1786 was for “extending the Fisheries and 

improving the Sea Coasts of this Kingdom…for the purpose of subscribing a joint stock and 

therewith to purchase lands and build thereon free towns, villages and fishing stations.”
492

 

The fact that limited liability was not mentioned as a rationale for incorporation meant that 

the limited liability device was insignificant in the eighteenth century. Were it an important 

device, one would expect that limited liability which is generally considered as an integral 

part of the corporation –where shareholders are exempted from corporate debts, it would have 

been mentioned as a primary reason for incorporation in the eighteenth century.
493

  

Similarly, despite the fact that the Bubble Act was in existence, investors in their petitions for 

charters did not use the restrictions imposed by the Act as an excuse for incorporation but 

rather the many advantages associated with incorporation such as the ability to own property 
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and the ability for the company to sue and be sued in its corporate name were regularly used 

for petitions of charters.
494

 In the eighteenth century, the connection between incorporation 

and limited liability had not become crystallised because if it had, somewhere during the 

great speculation of the South Sea Bubble in 1720 mention of limited liability would, it is 

submitted, have been made in the Bubble Act itself. Although limited liability existed to 

some extent in the eighteenth century, Dubois argued that in the years immediately 

subsequent to the South Sea Bubble, references directly to the issue of [limited] liability were 

“rare indeed.”
495

 It was not until the latter part of the eighteenth century that the concept of 

limited liability began to gain some momentum and businessmen began to use the issue of 

limited liability as a motivating factor for incorporation. Perhaps the earliest comprehension 

of limited liability was found in the proceedings of the Warmley Company in 1768.  

Although, the formal petition for incorporation did not expressly mention limited liability as a 

reason for petitioning for incorporation, the representative of the Warmley Company, Mr. 

Perryn, (a barrister) argued that “in case of common partnership every man’s private fortune 

is liable in toto for ye misconduct of any one in ye partnership transactions. What we pray is 

that they may not be liable beyond what they have subscribed.”
496

 Similarly, limited liability 

also appeared as a motive for incorporation during the proceedings of the Albion Flour Mill 

1784.
497

 Again, like the Warmley Company promoters of the Albion Flour Mill did not refer 

expressly to limited liability as the motive or rationale for incorporation however, in response 

to the petition of the Albion Flour Mill, the Attorney General Mr Kenyon expressed a similar 

argument that: 

“Supposing a Company should be incorporated and the adventure carried on by the 

Corporation with the Corporate Stock, the corporate stock alone would be 

answerable to the engagements and the individuals who may compose the 

corporation would not be liable in their private characters.”
498
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As limited liability began to gain momentum towards the latter part of the eighteenth century 

it became a fact acknowledged by businessmen
499

 who applied for incorporation that limited 

liability was an overriding rationale for incorporation. These businessmen explained either in 

Parliament, or to the Law Officers, that limited liability was important for the success of their 

enterprise. For example, the Act incorporating the Sierra Leona Company in 1791 contained 

express clauses that shareholders would be responsible “to the full amount of their several 

and respective shares...but shall not be any further or otherwise liable.”
500

 It would seem that 

Montefiore had this in his thoughts when he argued in his Trader Compendium in 1804 that 

incorporation was obtained “principally for the purpose of exempting the share-holders from 

any responsibility as partners in the enterprise.” 
501

 

2.5 CONCLUSION 

In this chapter, the historical, economic, and legal authorities dealing with corporate 

personality and limited liability in England in the eighteenth and early part of the nineteenth 

centuries have been reviewed. It has been shown that the South Sea Company, although 

fraudulent, was part of a historical process of commercial modernisation and adjustments. 

These adjustments involved both the Government, investors and the general public adapting 

to new commercial techniques –a situation that was more than likely to bring about confusion 

as none of these persons had fully developed modern commercial mindsets.
502

 Although the 

collapse which followed the South Sea Bubble bursting may be attributable to stakeholders 

adjusting to the growing commercial activities in the eighteenth century, this chapter 

demonstrates that in order to curb corporate abuse firms should not be allowed to possess so 

much power because that would make abuse inevitable. That the Government relied on 

corporations (first, the Bank of England and later the Sword Blade Company) to manage the 

national debt led to the creation of the South Sea Company, and later the bubble which 

crashed the economy is testament to an inexperienced Government struggling to understand 

the growing commercial and financial markets of the time.
503

 Whilst this may be the case, 

this chapter has shown that the limited liability concept has long been used as a vehicle to 
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perpetrate fraud and unfortunately, such issue of corporate abuse is similar to what happens 

in the twenty-first. That Calisto Tanzi manipulated and embezzled an estimated eight-

hundred million euros from Italian company Parmalat, founded by him, which resulted in a 

great loss for the company showed that the worlds Governments had failed to learn from 

previous history of corporate abuse such as the South Sea Company to formulate adequate 

policies that could tackle abuse of limited liability.
504

  

Whilst the Government through the Bubble Act 1720 tackled corporate abuse, this chapter 

argued that the decision to repeal the Act in 1825 ostensibly for its draconian nature was 

flawed because the Act was probably the most effective legislation to come out of the 

eighteenth century to tackle corporate abuse. It is on record that the Act prevented the 

formation of many fraudulent corporations during this period.
505

As shall be seen in Chapter 

3, following the repeal of the Bubble Act in 1825, the Government enacted four pieces of 

legislation all in a bid to tackle corporate abuse. It remains to be seen whether in light of the 

repeal of the Act such responses were effective and adequate in tackling corporate abuse.  

It shall also be seen in Chapter 3 whether the Government in passing these four pieces of 

legislation has learnt lessons from previous economic crises to tackle abuse of limited 

liability, or whether such responses engendered the long-standing idea of corporate abuse 

with little in the way of punishment.
506
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CHAPTER 3  

THE SIGNIFICANCE OF THE BUBBLE ACT AND ITS IMPACT   

 

3.1 INTRODUCTION 

Whilst the Bubble Act 1720
507

 was passed to curtail corporate abuse, it has been seen that the 

draconian nature of the Act severely prevented the growth of British businesses until its 

repeal in 1825.
508

 The repeal of the Bubble Act removed the shackles of incorporation and the 

years following its repeal saw an economic boom where Britain witnessed the incorporation 

of many corporations such as those in the banking and railway industries.
509

 However, whilst 

Britain experienced an economic boom, the absence of the Bubble Act meant that corporate 

abuse increased and the resultant effect was the economic crisis in 1826.
510

 This economic 

crisis sparked public scepticism of corporations and, the Government – in an attempt to 

restore public confidence in corporations, passed pieces of legislation to tackle corporate 

abuse.
511

  

This chapter therefore builds upon the research from Chapter 2 focusing on the events 

surrounding the Bubble Act.
512

 The discussions within this chapter will focus on the 

response(s) of the Government in tackling corporate abuse following the repeal of the Bubble 

Act. In doing so, it identifies, and critically assesses the four leading pieces of legislation 

enacted between 1834 and 1845 to address corporate abuses,
513

 critiquing the measures 

introduced in this period, before considering the historical significance or otherwise of this 

legislative attention. The historical significance of these developments is a significant 

contribution to the wider situation regarding corporate abuse.
514

 This chapter will analyse 

these pieces of legislation to determine their effectiveness and adequacy in tackling corporate 
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abuse in the nineteenth century. The research here demonstrates that the economic collapse of 

1826 resulted in public scepticism; this scepticism negatively affected attempts aimed at 

introducing limited liability in the 1830s. It will analyse in light of the economic climate in 

1837 and 1845 whether the Government’s decision to provide limited liability was justified. 

This chapter advances the discussions from previous chapters in highlighting the reasons for 

passing these Acts so as to determine whether the legislature has learned lessons from the 

economic crisis of the past, and also whether the legislative responses was effective in 

tackling corporate abuse.  

The research here will demonstrate that the Joint Stock Companies Act 1844 completely 

wiped out the distinction that had always existed between incorporated and unincorporated 

companies to prevent corporate abuse. Whilst this may be the case, this very Act encouraged 

corporate abuse because by making incorporation freely accessible by all corporations, 

fraudulent corporations were allowed to thrive and this meant that the 1844 Act as a means to 

tackle corporate abuse failed. The historical significance of the intense legislative period 

between the 1830s and 1840s begins with the first historical lessons, learnt in 1825. 

3.2 THE BOOM IN JOINT STOCK CORPORATIONS IN 1825 

The collapse of the South Sea Company
515

 had plunged Britain into a recession so extreme 

that investors and the general public lost the incentive to invest.
516

 Even where they had 

money, investors were wary of investing for fear of suffering losses.
517

 The passing of the 

Bubble Act in 1720 – which effectively banned the formation of joint stock companies – 

severely curtailed commercial development in the eighteenth century because many 

corporations that may have boosted economic growth were prevented from developing as a 

result of the Act.
518

  However, the industrial revolution in the nineteenth century saw the 

emergence of many joint stock companies. This was most noticeable in the boom year of 

1825 when Britain experienced a significant influx of both domestic and foreign joint stock 

companies.
519
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Whilst domestic companies such as those in the canal, railway, gas and banking industries 

began in Britain, foreign companies from emerging economies such as Peru were also 

attracted to Britain as result of the economic boom in 1825.
520

 The industrial revolution 

brought a general feeling of optimism and enthusiasm in that from 1824-1825 Britain 

essentially became a haven for investment.
521

 However, the existence of the Bubble Act 1720 

affected the economic development in that many companies were prevented from developing 

as a result of the Act.
522

 Thus, the Government acted to sustain economic growth, and in 

1825, repealed the Bubble Act.
523

 The repeal of the Bubble Act removed the impediments to 

incorporation and the years following its repeal witnessed the incorporation of many 

corporations such as those in the banking and railway industries.
524

 For example, 

approximately twenty banks were incorporated in the years following the repeal of the 

Bubble Act.
525

 This is a surprising figure when one considers the fact that aside from the 

Bank of England – which enjoyed a monopoly over banking operations – banking services 

were previously banned in England.
526

 

Similarly, after the repeal of the Bubble Act in 1825, approximately eight railway companies 

were incorporated from 1825-1830 but this number increased significantly after the 

completion of the Liverpool and Manchester Railway in 1830, with approximately 88 railway 

companies being incorporated from 1834-1837.
527

 Harris argues that before the repeal of the 

Bubble Act, investment in Britain totalled approximately £90 million
528

 per annum. However, 

following the repeal of the Bubble Act this number drastically increased to approximately 

£210 million per annum, showing the enormous benefit the repeal of the Bubble Act had on 

the British economy.
529

 Whilst the Bubble Act may have curtailed the development of 

corporations in England, it is submitted that had controllers not subjected the corporate form 

to abuse by using their charters in an ultra vires manner, there may not have been the need 
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for the passing of the Bubble Act.
530

 Apart from the selfish reasons behind the passing of the 

Act, the Act as the Government’s response to preventing corporate abuse was effective 

because for over a century the Act curbed the formation of fraudulent companies.
531

 As shall 

be discussed below, there was a series of economic crises after the repeal of the Bubble Act 

in 1825, and all Government legislation that was passed to prevent corporate abuse and to 

prevent future crises, all failed to match the effectiveness of the Bubble Act in tackling 

corporate misfeasance.
532

 This suggests that instead of repealing the Bubble Act in its 

entirety, the Government perhaps should have amended the Act to remove its undesirable 

qualities. 

3.3 CRISIS AND HOSTILITY TO THE JOINT STOCK ENTERPRISE IN 1825-1826 

Britain, after the passing of the Bubble Act experienced an economic boom.
533

 However, it 

had also become the trend in Britain that every economic boom was usually accompanied by 

a crisis that would inevitably lead to an economic collapse.
534

 For example, a boom in the 

shares of the South Sea Company which gave rise to other bubble companies from 1719-1720 

was followed by the economic crisis of 1720.
535

 Continuing the trend, in 1825 following the 

repeal of the Bubble Act, society “witnessed a veritable avalanche of extravagant promotions 

and general speculations, bubble schemes came out in shoals like herring from the Polar 

Seas.”
536

 Following rumours about the success of the mining industry in South American 

states such as Argentina, many British investors, in an attempt to take advantage of foreign 

markets, invested in South American mining companies.
537

 Earl Grosvenor however warned 

against the spirit of speculation and the dangers of investing in the South American Mining 

companies. He argued that there: 

“Were numerous Mining speculations afloat, which might be attended with ruinous 

consequences to many; and which, to the individual had already occasioned some 

unpleasant circumstances…When Englishmen carried their surplus capital, their 
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talents and ingenuity, to other countries, they carried with them those moral 

feelings, and that energy of enterprise, which distinguished their countrymen; and 

they thereby promoted her advantage, by making her better known. He had found it 

necessary to say this much, to guard against its being supposed that he was inimical 

to bone fide speculations.”
538

  

 

Similarly, Mr. Canning MP warned against investing in South American mining companies, 

stating that in all the relations of England with these new states, “there had been a great deal 

more of commercial and of speculative, than of political actual transaction...”
539

 He wrote to 

the Officer in charge of diplomatic business affairs in Buenos Aires stating his desire that 

English businessmen should not “engage in commercial transactions in Buenos Aires.”
540

 

Given the devastating effect the South Sea Company collapse had on the British economy it 

might have been expected that investors, the Government, and the general public would not 

need any warning when investing, and that they would be sensible in choosing where to 

invest. However, the persistent clamour to invest in the South American mining industry 

demonstrated that the episode of the South Sea Company had been forgotten altogether.
541

  

Despite warnings against investing in South America investors including Government 

departments such as the Bank of England invested in the South American mining industry.
542

 

According to some accounts, the Bank of England, due to the rumours of apparent success of 

the South American mining industry, made foreign loans available to the government of these 

South American States.
543

 This undoubtedly led to a speculative bubble in the shares of South 

American mining companies, which later collapsed, resulting in the economic crisis of 1825-

1826.
544

 As experienced in previous collapses there was a significant level of hostility and 

public outcry towards the joint stock enterprise.
545

 This hostility was so severe that some 

Parliamentarians such as Lord Brougham called for legislation similar to the Bubble Act to 
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curtail the selling and speculation of shares.
546

 Although this was ignored by the Government 

in 1826, the issue remained the subject of heated debate in Parliament throughout the 1830s
547

 

until the introduction of general incorporation by Parliament in 1844.
548

 

3.4 JOINT STOCK ENTERPRISE 1826-1834 

The economic crisis of 1825-26 severely affected investment so that an anonymous 

pamphleteer observed in 1837 that “the convulsions of the crisis of 1825-1826 abated the 

spirit of enterprise throughout the country.”
549

 The effect of this crisis meant that from 1826 

to 1830 nothing meaningful happened in England concerning the development of the joint 

stock enterprise. After the crisis in 1826, no significant changes in company legislation were 

forthcoming. It was a period of “experiments and half measures, which were not based on 

concrete economic doctrine.”
550

 Shocked by the sudden collapse of their shares, investors lost 

the incentive
551

 to invest, and politicians who had backed the Government’s foreign 

investment policy in the South American Mining industry were alarmed at the sudden 

collapse of the market.
552

 Perhaps in the aftermath of this, and with fears of public backlash, 

there was a failure to introduce meaningful commercial policy in England.
553

 Gash argued 

that the Government after the collapse was both economically and administratively inept and 

as a result, there was no meaningful reform of company law after 1825 until 1841 when Sir 

Robert Peel took office as Prime Minister.
554

 Perhaps the public demand for major 

Parliamentary reform after the economic collapse had consumed much time hence it is not 

surprising that the issue of the joint stock enterprise was not mentioned again on the agenda 

in the years preceding 1830.
555

  

According to comments in the Westminster Review, joint stock corporations after 1825 were 

labelled as “bubbles and delusions”
556

 irrespective of whether they were genuine or not.
557
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The Circular to Bankers in 1832 added to this, and commented that the “speculative mania of 

1825 was too recent and its effects too severely felt, to render a repetition of it at all 

probable.”
558

 The fact that corporations were generally categorised as fraudulent contributed 

to the lack of recognition of limited liability in the period under discussion. Indeed, when the 

Government tried to introduce limited liability in the 1830s, there was vehement opposition 

against it.
559

 The reason for the opposition was because it was generally felt that 

incorporation with limited liability would be used by controllers to enrich themselves at the 

expense of the public.
560

 Unsurprisingly, this is not too different from the problems of limited 

liability today.
561

 Despite the joint stock company effectively falling off the Government’s 

agenda, Parliament, in order to tackle corporate abuse did take some steps to reform company 

law in England by passing the Trading Companies Act in 1834.
562

 The Trading Companies 

Act empowered the Crown
563

 to confer by: 

“Letters Patent, any privilege or privileges of incorporation to any company or 

body of persons associated together for any trading charitable, literary or other 

purposes…especially the before-mentioned privilege of maintaining and defending 

actions, suits, and prosecutions… in the name of the principal officers.”
564

  

 

It must be noted that since the constitutional struggle over the prerogative of incorporation 

between the Crown and Parliament in the seventeenth century (1688-89), the Crown’s powers 

of incorporation had steadily declined because Parliament became generally responsible for 

incorporation. Although the Crown’s prerogative to grant charters of incorporation was never 

removed, after Parliament gained sovereignty in 1688-89, it had become incumbent on 

Parliament to authorise charters by passing legislation or an Act that conferred incorporation 

on companies. However, when Parliament became overburdened with applications for 
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incorporation it became expedient to return some powers of incorporation to the Crown by 

passing the Trading Companies Act 1834. Thus, the 1834 Act was passed so that Parliament 

would be relieved from the burdens of the numerous applications it had received for 

incorporation. Whilst this may be the case, a look at the 1834 Act suggests that the 

Government also passed the 1834 Act in order to prevent corporate abuse. Indeed, the Crown 

under the 1834 Act was granted powers of incorporation for “the prevention of abuses in the 

management of the affairs of any such Associations, and for the security of the rights and 

interests of their Creditors, and for the protection of the Public at large.”
565

  

Following the economic crisis of 1826, investors, – wary of the financial and bureaucratic 

hurdles that accompanied Parliamentary incorporation, – began illegally to incorporate 

companies which purported to provide limited liability for its members.
566

 Whilst the 

Government should be commended for attempting to curb corporate abuse, Gower observed 

that in the years after the 1826 economic crisis the Government was initially “hesitant”
567

  to 

pass any legislation all. The reason for this original reluctance was because the Government 

did not want to place “unnecessary fetters”
568

 on corporations like the ones previously placed 

by the Bubble Act 1720. This hesitation was only removed after it was discovered that the 

growth of these fraudulent corporations which purported to provide limited liability caused 

“chaos”
569

 within the British commercial climate. Hence, Parliament was forced to intervene 

by passing the 1834 Act. Considering the severe effect of the 1826 crisis, it might have been 

expected that the Government would have responded faster by enacting legislation that would 

tackle the crisis of 1826. That it took eight years after the 1826 collapse before the 1834 Act 

was passed was arguably far too long. It showed an inexperienced Government struggling to 

control the increasing sophistication of commercial activities.  

Similarly, whilst the 1834 Act was passed to prevent corporate abuse, the Act was rarely used 

because it was both ineffective and inadequate in tackling corporate abuse. This was because 

the Act did not clarify the types of abuse that may be associated with the corporate form, and 

did not provide any penal sanctions against a person who abused the corporate form.
570

 A 

look at the provisions of the 1834 Act suggests that Parliament was too focused on the 
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Crown’s prerogative to incorporate companies to deal properly with the issue of corporate 

abuse.
571

 This defeated Parliament’s intent of passing the 1834 Act as a means to prevent 

corporate abuse.
572

 Despite these inadequacies, the passing of the 1834 Act was not as 

straightforward as it might have been. Indeed, the 1834 Act  was criticised by an anonymous 

pamphleteer on the basis that “in Parliament all must be open and straightforward…yet 

before the King, or rather his ministers, there would be no open application, no means of 

opposition, no fair fighting; but back-door influence and friendship…”
573

 Perhaps Parliament 

had this criticism on its mind as it gave the Crown power to grant corporate privileges on any 

company, except privileges where “persons incorporated were not individually liable for any 

of the debts of the company.”
574

 Such privileges according to Copley (the Attorney General) 

were too extensive. In Copley’s opinion, Parliament should be the sole authority that could 

grant privileges such as limited liability.
575

 Copley argued that the privilege of limited 

liability should be narrowed under the Act to certain companies. Consequently, four types of 

companies were identified as those where it was justifiable to grant the privilege of limited 

liability: 

 

“Where the object for which the associations is formed is one of a hazardous 

character, in which many individuals may be disposed to risk, [those associations] 

where the capital required is of so large an amount, that no single partnership could 

be expected to support the expense, as in the case of railways, canals, docks, and 

works of that description, where no great advance of capital, but extended 

responsibility, is desirable, as in the case of assurance companies, where the object 

sought can only be effected by a numerous association of individuals, such as the 

formation of literary societies, charitable institutions and similar bodies.”
576
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Interestingly, this list was very similar to that proposed by Adam Smith some fifty years 

earlier.
577

 Hence, Hunt argued that the list meant that “Adam Smith’s ghost still stalked in 

Whitehall.”
578

 Despite Copley’s views, the 1834 Act did not allow limited liability. This list 

merely highlighted the circumstances where Parliament might permit incorporation with 

limited liability.  

3.5 THE JOINT STOCK ENTERPRISE AND LIMITED LIABILITY 1834-1837 

 As explained above, Parliament was forced to pass the Trading Companies Act 1834 in order 

to prevent investors from incorporating companies which purported to provide limited 

liability for its members.
579

 Thus, in order to prevent such abuses Parliament expressly 

disavowed limited liability in the 1834 Act.
580

 However, whilst Parliament rejected limited 

liability in the 1834 Act, the very fact that the Act did not allow limited liability ultimately 

defeated Parliament’s intention to reduce the number of applications it received for 

incorporation because many investors especially in the Banking and Railway sectors 

continually petitioned Westminster for incorporation with limited liability.
581

  

Whilst it was relatively easy for the railway sector to be granted limited liability,
582

 the same 

could not be said for the banking sector.
583

 The lack of financial stability in the banking 

sector was primarily responsible for the opposition banks faced in relation to limited liability. 

The nineteenth century banking industry was not trusted because banks regularly became 

insolvent.
584

 Thus, when the issue of conferring banks with limited liability emerged, there 

was significant public opposition to it because where a bank became insolvent controllers of 

such banks could escape liability for corporate debts, thereby putting people’s money and the 

entire economy at risk.
585

 It has been argued that granting banks limited liability status was 

risky because controllers, knowing that they would not be made liable for corporate debts, 
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were able to engage in reckless activity, thereby putting people’s money at risk.
586

 The fact 

that banks in the nineteenth century took unnecessary risks which led to financial crisis in 

that period is similar to the banking crisis in 2008. Sir Mervyn King, the former Governor of 

the Bank of England in 2009 observed that the search for investment returns meant that: 

“Banks overlooked the fact that higher returns could be generated only by taking 

higher risks. As a result, money was lent on easier terms. That helped to push up 

further asset prices that had already risen as real interest rates were falling. It also 

led to an explosion in the size of the financial sector as new instruments were 

created to satisfy the search for yield.”
587

  

 

The repeated economic failures, especially in the twentieth and twenty-first centuries, 

demonstrate that the legislature has consistently failed to learn lessons from the economic 

crises of the past. This is compounded by ineffective legislative responses, which have 

engendered the long standing idea of fraudulent activities attracting little in the way of 

punishment. An anonymous pamphleteer in 1837 criticised the banks for “losing sight of 

caution and common rules”
588

 in its lending practices which triggered the financial crisis of 

the same year. This argument is reiterated with a different emphasis by McCulloch MP, who, 

when arguing in Parliament, observed that conferring limited liability privileges on banks 

would open an avenue for the commission of fraud.
589

 He also suggested that conferring 

limited liability on banks was a deviation from the longstanding precepts of unlimited 

liability upon which the commercial life of this country was based.
590

 In McCulloch’s view, 

the “knowledge of who the partners to a commercial transaction are and their unlimited 

responsibility”
591

 is the only security the public need in a commercial transaction. 

Outside Parliament, excoriations were mounting against granting limited liability on banks. 

The Times in 1833 warned that “persons about to engage in joint stock banking should be 
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supposed to be so ignorant of the extent of their liabilities as to require it.”
592

 The anonymous 

author of this article observed that once shareholders have “limited responsibility”
593

 they 

will barely remember the existence of the bank, except when they occasionally receive some 

interest for their investment. Thus, The Times observed that “as a sleeping partner a 

subscriber chooses to be robbed, the public ought not to be robbed because he chooses to 

sleep.”
594

 In other words, any person who enjoys the profits of a joint stock bank should be 

liable for its losses and his assets should be used as public security against mismanagement. 

Furthermore, The Times also argued that a person ought to write “fool”
595

 after his name in 

the list of subscribers if such a person imagined that he could have all the gains of a banking 

trade without incurring any chance of its losses. Similarly, an anonymous pamphleteer in The 

Morning Chronicle indicated that conferring limited liability on banks would be injurious to 

the public.
596

 Like previous arguments, The Morning Chronicle observed that it would 

promote greed and “malversation”
597

 where proprietors would be able to protect themselves 

and their fortunes from harm. The Morning Chronicle also observed that “an imminent risk of 

destruction incurred by all those who lend their names to such [banking] companies, and who 

subscribe moderately, under a persuasion of their responsibility being limited to the nominal 

sums which they contribute.”
598

   

However, contrary to these arguments, Lord Althorp suggested that conferring banks with 

limited liability would promote investment by encouraging the establishment of more 

banks.
599

 William Clay MP, in support of Lord Althorp argued that by making bank 

shareholders individually liable for corporate debts, the banking industry would be denied the 

necessary investment opportunities it needs and the financial system of the country would be 

affected.
600

 Having acknowledged that limited liability may be used for fraudulent purposes, 

Clay observed that in order to prevent fraudulent use of banks, respectable persons in the 

community should be appointed to managerial positions within, and furthermore, the banks 
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would be mandated to publish their accounts and make them available to the public.
601

 

According to Clay, “perfect publicity”
602

 and the reputations of the persons running the bank 

would serve as security to shareholders, and it would allay the fears of the public in investing 

in joint stock banks. 

Although liability for bank shareholders was not limited until 1858
603

 investors had perhaps 

become increasingly optimistic from public debates that the banking sector would eventually 

be granted a limited liability status hence, the establishment of joint stock banks in England 

continued to increase in spite of the many criticisms they received.
604

 The Report of the 

Committee on Joint Stock Banks in 1836 stated that “these banks are rapidly extending in all 

directions.”
605

 

3.6 THE JOINT STOCK COMPANY AND LIMITED LIABILITY 1837-1840 

One of the reasons Parliament excluded limited liability from the Trading Companies Act 

1834 was to deter investors from incorporating companies which allegedly but falsely 

provided limited liability for its members.
606

 However, the fact that the Crown was not 

empowered under the 1834 Act to confer privileges of limited liability meant that many 

investors abandoned Royal incorporation and instead petitioned Westminster for Acts of 

incorporation with limited liability.
607

 Although the task of obtaining such a privilege from 

Parliament was difficult, expensive and often uncertain of success, investors were still willing 

to try.
608

 Where investors tried to obtain incorporation with limited liability and failed, they 

resorted to old habits by illegally incorporating companies which purported to provide limited 

liability for its members.
609

 Thus, in order to prevent investors from illegally incorporating 

companies claiming to have   limited liability, Parliament passed  the “Act for better enabling 

Her Majesty to confer certain Powers and Immunities on Trading and other Companies”
610

 on 

the 17
th

 of July 1837. This Act enabled the Crown to grant by Letters Patent to “anybody, 
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association or company”
611

 privileges of limited liability. The Crown, under the Act could 

grant privileges of limited liability based on its discretion.
612

 Although such limitation of 

liability in the 1837 Act was restricted to large companies, it was thought that by providing 

limited liability to some companies abuse of limited liability would be curtailed.
613

 However, 

this legislation suffered similar defects to its 1834 counterpart. The 1837 Act failed to clarify 

the types of abuse that may be associated with the corporate form. Although the Act was 

explicitly passed to tackle corporate abuse, it contained no provision dealing with corporate 

abuse. It also did not provide any penal sanctions to be imposed on a person who abused the 

corporate form.
614

 Since the purpose of passing the 1837 Act was to tackle corporate abuse, 

the Act perhaps should have had provisions dealing with corporate abuse. However, this 

failure undeniably made the 1837 Act ineffective in tackling corporate abuse. 

It is perhaps surprising that the Government provided limited liability in the 1837 Act as a 

means to curb corporate abuse when in actual fact it was the clamour for incorporation with 

limited liability that acted as the catalyst for corporate abuse in the first place. Indeed, 

providing limited liability would only increase the desperation of those who wanted it.
615

 

Similarly, it was arguably inept for the Government to think that providing limited liability 

and then restricting it to large corporations would prevent corporate abuse. Such a restriction 

would only make investors who were unable to obtain incorporation with limited liability 

revert to illegally incorporating companies that seemed to provide limited liability. Instead of 

providing limited liability in the 1837 Act, the Government could have learned from the 

failures of the 1834 Act and robustly strengthened the provisions of the that Act by 

addressing the various forms of corporate abuse, and providing adequate sanctions or 

enforceability measures to tackle corporate abuse under the 1837 Act. Unfortunately, the 

ineffectiveness and inadequacy of legislation is not unique to the nineteenth century, it is also 

applicable in the twentieth and twenty centuries. For example, whilst the collapse of Barings 

Bank in 1995 was partly due to the bank’s lack of internal control and risk management 

practices, investigations also showed that a lack of adequate regulatory measures from 

derivative regulators such as the Bank of England meant that banks like Barings managed to 
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slip through the regulatory cracks.
616

 According to U.S. Representative Henry Gonzales, this 

ineffectiveness of regulation contributed immensely to the collapse of Barings bank.
617

 

Following the collapse of Barings, Gonzales stated that to ensure that episodes like Barings 

are not repeated “improvements in international regulatory coordination”
618

 were necessary. 

He also observed that to make regulation more adequate there was a “desperate need for more 

standardised and detailed disclosure of derivative product activities.”
619

 However, the 

collapse of Parmalat only eight years after the Barings episode showed that the World’s 

Governments’ had failed to learn from previous crises and the words of Gonzales had been 

forgotten altogether. This lack of adequate regulation contributed to the ideas of abuses and 

fraudulent activities with little in the way of punishment.
620

 

A lack of adequate regulation or legislation to tackle corporate abuse could encourage 

controllers to be negligent or reckless in respect of the business of a company, which may 

culminate in the collapse of that company. This inadequacy of regulatory measures was 

reiterated albeit with a different emphasis by Lord Brougham in Parliament in 1838.
621

  Lord 

Brougham commented that providing limited liability under the 1837 Act would “relax that 

care and vigilance which every partner ought to keep over his associates [and] would give a 

license to every species of fraud,”
622

 ultimately giving rise to fraudulent activities. Despite 

the criticism of the 1837 Act, an increase in commercial activities in the nineteenth century 

meant that the principle of limited liability began to gain some support. For example it was 

observed in The Morning Chronicle that “hundreds of thousands of pounds of capital [and] 

various useful undertakings have been suspended in the expectation of [limited liability] 

becoming law.”
623

 The fact that limited liability gained some support does not mean that it 

had been generally accepted.
624

 Limited liability still faced stiff opposition in this period and 

granting limited liability was still a selective process in that only large, risky, and public 
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service companies were granted limited liability status.
625

 Irrespective of this, Hunt
626

 

highlighted that more than fifty commercial enterprises such as insurance and mining 

companies received privileges of limited liability in the years following the passing of the 

1837 Act.
627

  

3.7 THE JOINT STOCK ENTERPRISE AND THE JOINT STOCK COMPANIES 

REGISTRATION AND REGULATION OF COMPANIES ACT 1840-1844 

Although the passing of the 1837 Act was ineffective in tackling corporate abuse, the boom 

in the railway industry meant that trading activities increased as investors both local and 

foreign were attracted to Britain.
628

 The Circular to Bankers stated that “the amount of capital 

now invested in the public proprietary…was so very large.”
629

 The economic boom was beset 

by a foreign and domestic financial crisis and Britain again found itself in another economic 

crisis in 1840. Whilst America was chiefly responsible for the foreign crisis which affected 

Britain,
630

 Britain on the other hand was responsible for her own economic upheaval. For 

example, as a result of the economic boom numerous bubble companies (especially in the 

insurance sector) had sprung up and a series of Ponzi style schemes began in England where 

promoters were using monies collected from recent policyholders to pay off old ones.
631

 This 

triggered a great speculation of insurance shares and England again found herself in a 

speculative bubble.
632

  

With the collapse of these fraudulent schemes Britain was again thrown into another period 

of economic chaos.
633

 As a result, it was suggested that stronger laws were needed in order to 

deal adequately with the economic crisis.
634

 Considering the failure of the 1834 and 1837 

Acts to adequately tackle corporate abuse, the Government – in order to prevent the 
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formation of fraudulent companies – formed a Parliamentary Select Committee in May 1841 

“to inquire into the state of the laws respecting joint stock companies, with a view to the 

greater security of the public.”
635

 The Committee was led by William Gladstone, President of 

the Board of Trade. Although the Committee was initially constituted to investigate insurance 

frauds, it broadened its scope to include the regulation of joint stock companies in general.
636

 

The Committee considered the events surrounding bubble companies, and after investigating 

the many bubble companies proceeded to investigate ways that would make joint stock 

companies serve the public better so as to avoid another economic crash. Thus, the 

Committee in its “First Report”
637

 (although no other report was submitted and this turned out 

to be the only report) recommended that in order to prevent “joint stock companies to be used 

as mere instruments for [fraud]”
638

 sound regulations for the constitution of joint stock 

companies were needed, together with publicity on the dealings of joint stock companies.  

The Committee hoped that having sound regulatory measures would narrow the range of 

mischief produced by “periodical paroxysms”
639

 of speculation. In the view of the 

Committee, “the most wholesome remedy for a public evil…was that of giving a power of 

public opinion.”
640

 In other words, one method of preventing an abuse of limited liability was 

to make a company’s affairs completely public. Coincidentally, this was the same 

recommendation Clay had made in 1834 during the debate for limited liability banks.
641

 The 

reason for making a company’s affairs public was so that “ignorant persons”
642

 would be 

made aware of companies with records of failure. It would therefore enable shareholders and 

the public to make informed decisions about a company before investing in it. Whilst 

publicity enabled investors to make informed decisions when investing, it is not without its 

own defects. Where controllers decide to alter corporate accounts in order to hide their losses, 

it may become difficult for investors to get a true picture of the company’s financial state, 

and could prevent investors making appropriate investment decisions.
643

 One of the reasons 
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for the formation of the Cohen Committee in 1945
644

 was because company auditors 

manipulated the company’s profit and loss accounts at the behest of fraudulent directors, 

making it impossible for investors and the public to know the company’s true financial 

state.
645

 Under such circumstances, publicity becomes ineffective where controllers interfere 

with the company’s accounts because of the difficulty in locating accurate disclosures of the 

financial strength of the company.
646

 

During the second reading of the Parliamentary Committee’s report, Gladstone observed that 

the primary aim of the report was to give a “[statutable] position to joint stock companies and 

to subject them to general inspection, and providing for their constitution and regulation.”
647

 

After rigorous investigations the Committee submitted its report to Parliament and the Joint 

Stock Companies Registration and Regulation Act 1844
648

 was passed on 15 March 1844:  

“To prevent the establishment of fraudulent companies, and to protect the interests 

of the shareholders and the public… all joint stock companies (other than banking) 

for commercial purposes, whether future or already formed, be registered in an 

office to be appointed for that purpose.”
649

 

 

Unlike the 1834 and 1837 Acts, the 1844 Act was more robust in that it recognised the many 

forms corporate abuse may take, and provided sanctions for these forms of corporate 

abuse.
650

 With such robustness, it might have reasonably been expected that the 1844 Act 

would adequately tackle corporate abuse. However, the fact that Britain suffered another 

economic crisis in 1847, just three years after the enactment of the 1844 Act casts some 

considerable doubt on the effectiveness of this legislation in successfully tackling corporate 

abuse. The growth in the railway industry which began in the 1830s saw the price of railway 

shares increase and more and more money was invested in railways. The Select Committee 

on Railways stated in 1846 that:  
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“In every street of every town persons were to be found who were holders of 

railway shares. Elderly men and women of small fortunes, tradesmen of every 

order, pensioners, public, functionaries, professional men, merchants, country 

gentlemen –the [railway mania] had affected all.”
 651

 

 

The desire for investment in railways caused fraudulent speculation in railway shares, and the 

industry saw the emergence of many fraudulent railway companies. The resultant effect of 

the fraudulent activity in railway shares was the collapse of the railway industry in 1847 

which began a national recession.
652

 Prior to the collapse, in 1846, Robert Peel MP – 

concerned about the activity in railway stock – advised the Government to intervene, and 

utilise its legislative powers to prevent fraudulent railway schemes from growing.
653

 The 

economic collapse one year later demonstrated that the Government appears to have ignored 

the warnings of Peel. The actual reasons for the Government’s refusal to enforce the 1844 

Act in curbing the speculation in railway shares are unknown, but Robb
654

 implied that the 

Government may have ignored warnings to enforce the 1844 Act because of the enormous 

amount of capital the industry brought to the country at the time. According to Robb, at its 

peak in 1846-47 approximately 4,540 miles of new railway lines were sanctioned.
655

 He also 

observed that railway expenditure absorbed approximately 7% of national income.
656

 

According to other accounts, at its summit in 1846, approximately 272 Acts of 

Parliament were passed; setting up new railway companies, and the proposed routes totalled 

9,500 miles (15,300 km) of new railway.
657

 Considering that the 1844 Act was passed to 

prevent fraudulent speculation in companies, it is surprising that the Government allowed 

fraudulent speculation in the railway industry to go unchecked, even for financial gain. Robb 

stated that the success of the railway industry in the 1840s meant that the:  

 

“British Government promoted an almost totally laissez-faire system of non-

regulation (emphasis added) in the railway [industry]...there were no limits on the 
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number of companies and no real checks on the financial viability of a line. 

Anyone could form a company, gain investment and submit a Bill to Parliament. 

Since many MPs were heavy investors in such schemes, it was rare for a Bill to not 

pass during the peak of the Mania in 1846.”
658

 

 

This lack of enforceability undeniably rendered ineffective the 1844 Act’s ability to tackle 

corporate abuse. Unfortunately, this lack of enforceability of legislative powers may be seen 

in the twenty-first century. The U.S. Council of Economic Advisers in 2010 blamed the lack 

of Government enforceability as part of the problem which triggered the economic recession 

in 2008.
659

 According to the advisers, one of the ways to prevent future economic crisis is to 

ensure that “large important financial institutions whose failure could threaten the entire 

system... are [thoroughly monitored].”
660

 This modern repeat of the historical events in 1844 

showed that the Government had failed to learn from economic crisis of the past, and this 

poor legislative response promotes corporate abuse because controllers take advantage of 

inadequate legislations or regulations to perpetrate fraud and escape punishment for their 

fraudulent acts. 

3.7.1 Composition of the Joint Stock Companies Registration and Regulation Act 1844 

The Companies Act 1844 was the core legislation of Peel’s Conservative Government in 

1844. The Act permitted incorporation just by mere registration.
661

 A Registry Office was 

opened as a result of the Act and a Registrar was appointed by the Board of Trade.
662

 There 

were essentially two stages of registration that a company had to go through in order to be 

duly registered. These were Provisional and Complete registration.
663

 The Provisional 

registration was a temporary registration that did not confer corporate status on the company 

but signified the company’s intention of wanting to engage in commercial activities. The 

provisional registration status allowed publicity activities but did not allow the selling of 
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shares.
664

 The ability to sell shares came after the second stage of the registration had been 

completed.   

The second stage of the registration process was the Complete registration.
665

 The Complete 

registration conferred on the company a corporate status. Corporate privileges included the 

power to sue and be sued; own property; and engage in commercial transactions.
666

 Before 

Complete registration was conferred the company had to provide its prospectus which had to 

include the purpose of the company, the structure of its share capital, the names of the major 

shareholders or financiers and the amount of shares they held in the company.
667

 The 

prospectus also had to include the names of the directors of the company and the auditors of 

the company. Between the two registration processes, the Provisional registration was the 

more crucial. The Provisional registration allowed the Government to investigate potential 

controllers and the authenticity of the companies they intended to incorporate in order to 

prevent corporate abuse from the outset.
668

 Once all these requirements were met a company 

could then legally, use a registered name, sue and be sued by its registered name, enter into 

transactions, own properties, issue shares, borrow money, hold meetings, and make 

bylaws.
669

 Quite simply, a company registered by the Act enjoyed all the characteristics of 

incorporation – separate legal personality, free transferability of shares, and hierarchical 

managerial structure but with one exception – the limitation of liability.
670

 Although, some 

companies (such as railway and canal companies) enjoyed the privileges of limited liability, 

English law continued to exclude limited liability as a matter of general right.
671

 Limited 

liability was not included perhaps because the Act already made incorporation easily and 

freely accessible, and perhaps no extra enticement was necessary to encourage corporate 

investment or formation. 

Given that the 1844 Act made incorporation generally available, it perhaps would have been 

reasonable to expect limited liability to have been made generally available as well. 
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However, because limited liability could potentially be subjected to abuse, it may have been 

deemed too controversial to include in the 1844 Act. Hunt
672

  argued that the reason for the 

passing of the 1844 Registration Act was to protect the public from dishonest controllers who 

abused the corporate form and not limited liability. As would be discovered later, when there 

was another economic crisis in 1847, this Act was criticised by members of the business 

community for not providing limited liability because they were ostensibly made liable as a 

result of their shares in a company.
673

    

3.7.2 The significance of the Joint Stock Companies Registration and Regulation Act 

1844  

It has been suggested that the 1844 Act is the best piece of legislation to come out of the 

nineteenth century.
674

 According to Morley, the passing of the Act certainly “marked the 

rising dawn of an economic era.”
675

 Publicity has been credited as one of the factors behind 

the 1844 Act being significant, with Gladstone stating that making a company’s affairs public 

was necessary because it would expose dishonest controllers and fraudulent companies.
676

 

This policy of publicity has continually evolved and is has become an intrinsic feature of 

company law in modern day England.
677

 Whilst publicity may be important in that investors 

would benefit from making informed decisions on where to invest, investors might still be 

susceptible to corporate deceit or fraud where a controller decides to publish distorted 

financial statements to hide corporate losses. Under such circumstances it may become 

impossible for investors to make informed investment decisions.  

Publicity aside, the passing of the 1844 Act also made both incorporated and unincorporated 

companies key players in the economic advancement of nineteenth century Britain.
678

 For 

example, where previously only incorporated joint stock companies had privileges such as 

those to sue and be sued in the name of the organisation, the 1844 Act granted “all 

associations, bodies and companies with transferable shares”
679

 incorporation by law 

provided they were duly registered. This meant that unincorporated joint stock companies 
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such as those in the insurance industry became incorporated by mere registration, and 

benefitted from the full privileges of incorporation. For example, the West Middlesex 

General Annuity Assurance Company – an unincorporated company was granted corporate 

status as a result of the Companies Act 1844.
680

  

Similarly, the declaration of the Act that “all partnerships having more than twenty-five 

members”
681

 should be registered meant that companies having no joint stock received 

corporate status through mere registration as long as membership of the corporation was 

greater than twenty-five. The distinction that had always existed between incorporated and 

unincorporated companies by way of corporate privilege was completely wiped out under the 

Companies Registration Act of 1844.
682

 However, making incorporation generally available 

perhaps allowed indiscriminate encouragement to companies to commit fraud.
683

 The 

requirement that companies with more than twenty-five members may be conferred with a 

corporate status may be seen to have entrenched corporate abuse in that it made incorporation 

too easy because all a dishonest controller needed to set up a fraudulent company was to 

ensure that he had twenty-five members. 

3.7.3 The Companies Clauses Consolidation Act 1845 

 The passing of the Joint Stock Companies Registration Act 1844 made incorporation 

generally available in that the Act conferred on every company privileges of incorporation.
684

 

Firms both incorporated and unincorporated could generally enjoy privileges of incorporation 

under the 1844 Act, meaning that many investors inundated the Registry with petitions of 

incorporation. Of all the sectors that petitioned the Registry for incorporation in 1845, the 

railway industry has been highlighted to be the major benefactor of increased incorporation 

following the passing of the 1845 Act.
685

 Morrison argued that railway “companies crowded 

to [the Registry] with their projects fought with each other for districts, as fields of enterprise, 

like so many contending armies.”
686

 Kennard and Hanne suggested that “a total of 6,220 
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miles (10,010 km) of railway line were built as a result of projects authorised between 1844 

and 1846.”
687

 The construction of the Manchester and Liverpool railways on 15
th

 September 

1830 suddenly opened a new avenue of investment for British businessmen. Carlson argued 

that the construction of the Manchester and Liverpool railways “revolutionised the social and 

commercial intercourse of the civilized world.”
688

 This railway revolution – which 

inadvertently coincided with the passing of the 1845 Act – meant that many companies 

received Acts of incorporation to engage in the railway business. However whilst the 

Government granted Acts of incorporation to many companies to engage in the railway 

business, there was a lack of uniformity in the various Acts of incorporation establishing 

these companies.
689

  

For example, whilst some Acts had clauses which empowered some railway companies to 

vary their fares, some other railway companies had no power to vary theirs at all.
690

 This lack 

of uniformity in the various railway Acts led to complaints from disadvantaged railway 

companies. As the industry generally had “enormous powers”
691

 due to its economic impetus 

some disadvantaged railway companies began to operate beyond their permitted 

specifications. Thus, to “stop this growing evil,”
692

 the Government formed the Select 

Committee on Railways
693

 on the 22
nd

 of July 1844. The Committee’s original duty was to 

investigate and recommend ways through which the individual railway Acts could be 

consolidated into a single Act that all railway companies would be obliged to follow.
694

 

However, during the debate of the railway consolidation Bill, Gladstone argued on an entirely 

different matter. Gladstone indicated that while the Bill generally concerned railways “the 

Government, had thought it advisable to apply the principle to private Bills of other kinds.”
695

  

According to Gladstone, instead of the Bill focusing on “one general and one single 

document of a single industry”
696

 – the railway industry, there should be a general bill that 

would see the introduction of one general and one single Act for all industries in England, 

                                                 
687

 F. Kennard and A. Hanne, Boom & Bust: A Look at Economic Bubbles 17
th

 Century- 21
st
 Century (lulu.com 

2015) 37. 
688

 R.E. Carlson, The Liverpool and Manchester Railway Project 1821–1831 (David and Charles 1969) 11. 
689

 Hansard HC vol 76 cols 1781-5 (5 August 1844). 
690

 Ibid 
691

 F. Clifford, A History of Private Bill Legislation (Routledge, London and New York 1885)104. 
692

 Ibid 
693

 Preamble of the Sixth Report from the Select Committee on Railways HC 524 (22
 
July 1845). 

694
 Ibid 

695
 Hansard HC vol 76 cols 1781-5 (5August 1844).  

696
 Ibid 



THE SIGNIFICANCE OF THEBIBBLE ACT AND ITS IMPACT 

P a g e  94 | 

 

including railway companies. In the view of Gladstone, the advantage of having a uniform 

law that would bind all industries is that there would be a greater degree of certainty and 

uniformity attached to the law in relation to companies.
697

 He also argued that instead of 

having a “great mass of provisions scattered over various Acts”,
698

 having a single Act would 

be more accessible and understandable to the public.
699

 After much debate, the Bill that was 

initially meant to affect only railway companies was changed to include all Private Act 

companies. Consequently, the “Act for Consolidating in One Act certain Provisions usually 

inserted in Acts with respect to the Constitution of Companies incorporated for carrying on 

Undertakings of a public Nature”
700

 was introduced on the 8
th

 of May 1845. 

3.7.4 The significance of the Companies Clauses Consolidation Act 1845 

The 1845 Act had many provisions which covered, for example, the transfer and sale of 

shares, but also provided limited liability for shareholders of some joint stock companies.
701

 

Such limited liability only affected those joint stock companies whose projects were capital 

intensive and whose businesses were for the benefit of the public such as railways, canal, gas 

and water.
702

 By restricting limited liability to large companies, the 1845 Act merely 

regurgitated what was obtainable under previous Acts such as the Chartered Companies Act 

1837.
703

 Unlike its 1844 counterpart that made incorporation generally available, the 1845 

Act made no novel additions to English company law. It merely brought together the great 

mass of companies provisions scattered over various Private Companies Acts into a single 

document.
704

 As a matter of fact, since the 1845 Act restricted limited liability to only large 

corporations, it might have been expected that given such restrictions corporate abuse would 

be prevented. However, the fact that it was those same selected limited liability companies 

that caused the economic crisis in 1847 casts some doubts on the significance of the 

restriction of limited liability in the 1845 Act.
705

 Similarly, that limited liability became 

generally available only a few years after the 1845 Act was passed, meant that it became 
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unnecessary for investors to apply for limited liability under the 1845 Act because limited 

liability could be easily obtained by 1855-56. This undoubtedly diminished the overall 

significance of the Companies Clauses Consolidation Act 1845 in the nineteenth century. 

3.8 CONCLUSION 

Although this chapter reiterates the discussions in previous chapters on the abuse of limited 

liability and its economic and societal impact,
706

 the most significant aspect in this chapter 

focused on the Government’s response in tackling abuse of limited liability in the nineteenth 

century. Whilst the Government following the repeal of the Bubble Act in 1825 passed the 

1834, 1837 Acts to prevent corporate abuse, the fact that these Acts did not properly address 

the form and types of corporate abuse, and also that these pieces of legislation omitted to 

provide punishments for persons who abused the corporate form was sign of an 

inexperienced Government struggling to control the growing commercial and financial 

markets of the nineteenth century.
707

 The persistent lack of adequacy in legislation showed 

that the Government had failed to learn from previous economic crises (such as the South Sea 

Company), and such inadequate responses engendered the long-standing ideas of abuses and 

fraudulent activities with little in the way of punishment.  

The research here has demonstrated that the Government restricted limited liability in the 

1837 Act to only large corporations because it thought making it generally available would 

increase corporate abuse.
708

 Whilst this may be the case, it is submitted that it was flawed for 

the Government to think that providing limited liability and then restricting it to wealthy 

corporations would prevent corporate abuse.
709

 The limitations only made investors who were 

unable to obtain incorporation with limited liability revert to illegally incorporating 

companies that apparently provided limited liability. This showed that the Government 

conferred limited liability on corporations without properly understanding the intricacies of 

the limited liability concept.   
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Unlike the 1837 Act, the Joint Stock Companies Registration and Regulation Act 1844
710

 did 

not provide limited liability, but dealt with different forms of corporate abuse and provided 

varying sanctions for such abuses. However, by making incorporation generally available, the 

1844 Act allowed fraudulent corporations to easily gain access to incorporation with the 

resultant effect that indiscriminate incorporation of fraudulent railway companies led to the 

economic crisis in 1847.
711

Furthermore, whilst the Government should be commended for 

acting to prevent corporate abuse, it is seen in this chapter that the 1830s, and 1840s, were 

littered with legislation. This gave the impression that the Government focused too much on 

legislation, believing that would curb corporate abuse, rather than considering the 

effectiveness and adequacy of such legislation in tackling corporate abuse. Had the 

Government placed the effectiveness of legislation as its priority, the 1830s and 1840s would 

probably have seen legislation that tackled adequately corporate abuse.  

As shall be explored in Chapter 4, when limited liability became a topic on the Government’s 

agenda in the middle of the nineteenth century, the Government’s ineffective response was 

utilised by opponents to vehemently oppose the introduction of limited liability. Whilst there 

were measures taken during the 1830s and 1840s as the economy experienced boom and bust 

economics, the lessons from the early 1700s where there was arguably more economic 

stability –were soon forgotten in the 1830s. This trend looked set to continue in the 1850s.   
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CHAPTER 4  

THE STRUGGLE FOR LIMITED LIABILITY? 

 

4.1 INTRODUCTION 

 The passing of the Chartered Companies Act 1837,
712

 which provided limited liability for 

some companies, was strongly opposed on the grounds that the privilege of limited liability 

was abused and there were no adequate legislative measures to tackle abuse of limited 

liability.
 713

 The discussion in this chapter builds upon the previous discussion to provide a 

basis for the discussions within this chapter which examine the struggle for limited liability. 

Whilst there were many arguments in support of limited liability, it shall be seen in this 

chapter that abuse of limited liability remained the primary basis upon the concept was 

opposed. Despite the opposition to limited liability, a series of events in the mid-nineteenth 

century including the banking and railway crisis of 1846-1847 left many investors bankrupt.
 

714
 Events such as this prompted the Government to look for ways to protect businesses and 

boost economic growth. The research within this chapter will analyse the events leading to 

the implementation of limited liability, and will assess whether this arose because the 

Government was becoming increasingly wary of constantly exploring ways to protect the 

economy during periods of recession.  

The Government’s support for limited liability led to renewed support from both inside and 

outside Parliament for limited liability to be made generally available in order to protect the 

economy.
715

 However, as will be seen in this chapter, the struggle for limited liability was 

intense and complex. It involved a number of different groups which were pitted against one 

other regarding the reasonability or irrationality of introducing limited liability, including for 

example, the formation in 1854, of the Royal Mercantile Laws Commission
716

 which opposed 

the introduction of limited liability. The arguments utilised were in part economic arguments, 

but the debate also had political, social, cultural and ethical implications. There seemed to be 
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essentially three groups that led the call in favour of limited liability, and there also seemed to 

be three groups that led the arguments against limited liability.
717

 Each of those groups had 

their various reasons for supporting the course of limited liability. Firstly, we find a section of 

the British “Business Community” – those closely involved in the boom of the industrial 

revolution. Secondly, we can point to the importance of the “Liberal Politicians” – those 

modernisers and intellectuals (such as Robert Peel) who were beginning to gain ground in 

Britain. Thirdly, and more surprisingly, perhaps, “Public Opinion” relating to factors such as 

the unpopular Crimean war played vital roles in support and against limited liability in the 

nineteenth century. Interestingly, on the other side of the debate, we find a quite parallel mix 

of groups and social categories. Some people in the business community, such as Sir Thomas 

Baring (a banker and politician) tended to be quite sceptical about the introduction of general 

limited liability because he thought limited liability would entrench corporate irresponsibility 

which may be detrimental to the economy.
718

 J.R. McCulloch (a political economist) argued 

that the country already prospered under unlimited liability and there was no need for limited 

liability.
719

 Conservative Common Law Judges were also vocal in the debate, including Lord 

Curriehill – who thought that limited liability was against the common law and that the 

country prospered under unlimited liability.
720

  

Finally, this chapter will discuss the passing of the Limited Liability Acts in 1855-56. In 

doing so, it will analyse the circumstances which led to the passing of these Acts to determine 

whether such circumstances are justified. This chapter will also consider whether the 

Government has learnt lessons from previous economic crisis in order to make this legislation 

effective and adequate in tackling corporate abuse.  

4.2 THE LIMITED LIABILITY DEBATE: PRO-LIMITED LIABILITY? 

4.2.1 The Business Community 

Following the crisis of 1846 and 1847, one of the criticisms levelled against the Joint Stock 

Companies Registration Regulation Act 1844 by the business community was that the Act 

did not provide for limited liability. Indeed, after the crisis many investors had gone bankrupt 

                                                 
717

 Ibid 
718

 Hansard HC vol 134 col 685 (27 June 1854).  
719

 J.R. McCulloch, Considerations on Partnership with Limited Liability (Longman, Brown, and Green, 

London1856) 321. 
720

  Report of the Royal Mercantile Laws Commission HC 1791 (8 April 1854) 19.  



THE STRUGGLE FOR LIMITED LIABILITY 

P a g e  99 | 

 

as a result of their shares in a company.
721

 This caused major complaints amongst those in the 

business community, and they intensified their campaign in favour of limited liability both 

within and outside Parliament.
722

 Mr Jones MP stated that:  

“I have had a letter from a number of young men...and they put that question 

distinctly to me, whether their liabilities would be limited to the amount of their 

shares... are they desirous that such should be the case Yes, —they are...they desire 

to have limited liability in some form or other... [This] is a very strong desire in 

their minds.”
723

  

The campaign for limited liability from the business community was based on economic 

rationale. It was argued that limited liability was necessary to protect contemporary British 

business development after the depression of 1846 and 1847.
724

 Hunt observed that following 

the events of 1846 and 1847, “limited responsibility generated heated debate, a topic of 

widespread discussion in commercial circles, an object of professional investigations, and the 

solicitous concern of the social reformer.”
725

 Apart from the protection of businesses, other 

reasons provided the impetus for limited liability in the nineteenth century. For example, the 

increase in commercial activities brought about by the industrial revolution meant that Britain 

accumulated vast capital which saw many investors amass great wealth.
726

 Jeffery argued that 

the success of the industrial and commercial revolutions had “whetted the appetite for 

investment at a profit... the success of limited liability companies [such as] canal and railway 

industries were used as a yardstick for the support of the limited liability legislation.”
727

  

The annual capital income of Britain in 1850 was estimated to have increased by 

approximately £60 million,
728

 which evidences that the British economy had rebounded 

despite the crisis in the previous decade. Despite the economic recovery, economic success 
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was one sided because it was discovered that investors were only investing in companies 

which had limited liability. Investors, clearly aware of the losses they suffered during the 

previous crises were loathed to invest in any enterprise unless that company was granted a 

limited liability status. Unless their “responsibility was limited”
729

 argued Mr Robert Slaney 

MP, investors would not invest.  

From Slaney’s argument it would appear that the significance of limited liability in the 

sixteenth and seventeenth centuries is different from the significance in the nineteenth 

century.
730

 In relation to the former, investors valued limited liability primarily because 

corporations used it to avoid the risk of the company’s assets being seized in payment of the 

debts of its shareholders.
731

 However, with regards to the latter, the reverse is the case in that 

investors valued limited liability as a method of enabling the shareholders to escape liability 

for the company’s debts.
732

 The fact that wealthy investors in 1850 were targeted in situations 

of corporate insolvency under unlimited liability meant that investors having so much to lose 

were reluctant to invest in corporations without limited liability, particularly in risky ventures 

such as mining.
733

  

The financial success of companies with limited liability had suddenly opened the eyes of 

British investors that they could make profits without incurring liability. For example, the 

enormous success of the railway industry despite the recessions of 1830 and 1840 was used as 

a platform by investors to call for limited liability.
734

 The Economist observed that railways 

had always earned a “reputation for security and profit.”
735

 The Morning Chronicle also stated 

“that before the period of legitimate dividends began, railway companies had announced 

interest on capital, as a breakwater against the ebb of the epidemic of the thirties.”
736

 The 

success of the railway industry Hunt argued boosted confidence amongst the business 
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community that corporations with limited liability were more commercially viable.
737

 The 

final aspect of the debate in support of limited liability from the business community focused 

on the historical arguments that limited liability would encourage fraud, speculative 

behaviour, and unnecessary risk taking.
738

 On this subject, investors altered the arguments 

claiming that unlimited liability posed a greater danger to corporations because where 

investors stood to lose their “last shilling and last acre”
739

 they might not be willing to invest. 

Similarly, rather than investors taking advantage of limited liability to indulge in 

recklessness, speculative behaviour and greed, the business community argued that limited 

liability would attract more rational investors.
740

 In their view, where an investor became 

greedy and fraudulent, limited liability would reduce the impact of such fraud and 

recklessness on other innocent shareholders.
741

 This impact could therefore be completely 

different in the case of unlimited liability where an innocent investor would be totally liable 

for corporate debts, which in turn could have disastrous consequences for both the economy 

and individuals. They concluded that unlimited liability would:  

“Prevent prudent and cautious persons who would be the best managers and whose 

names, perhaps, would be the best guarantees for the prudence of the speculation, 

from entering into it… [conversely], supposing a dozen individuals were to 

associate together, if they could show that they were not at the mercy of any 

dishonest member of the association, they could offer better security for advances 

of capital than they can now.”
742

  

Whilst it is undeniable that limited liability may reduce the impact of fraud on innocent 

shareholders, investors failed to understand that where the limited liability company is 

subjected to abuse, the impact sometimes transcends beyond its shareholders. Abuse of 

limited liability as was seen in the collapse of the South Sea Company triggered a national 

recession.
743

 This example alone showed that investors had failed to learn from previous 
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crises. Had investors learnt from past crisis, they would have at least suggested proper 

safeguards to tackle abuse of limited liability. 

4.2.2 Liberal Politicians 

Apart from the support limited liability got from the business community, free trade or laissez 

–faire was also used by liberal politicians such as Mr Robert Lowe MP to defend the 

introduction of general limited liability.
744

 Lowe observed that in order to boost economic 

growth, investors should be allowed to transact business on their terms.
745

 In other words, 

parties to a contract should be allowed to decide whether they want to transact business under 

limited liability or not. According to Lowe, the only case in which the State was justified in 

prohibiting parties from contracting with limited liability is where a contract arises out of a 

breach of law, or morality.
746

 Similarly, Mr George Norman (a director of the Bank of 

England) in his testimony to the Mercantile Law Commission stipulated that:  

“The permission to all men, to employ their capital and industry in that manner 

which they think most suitable to their own interest, unshackled by hostile 

enactments on the part of the legislature, is found on the whole to be most 

conductive to the general prosperity. It is the principle upon which the doctrine of 

free trade is based, upon which the strict law of apprenticeship has been abolished, 

and the licensed companies of former times have gradually disappeared, and been 

replaced by a state of things based on open competition.”
747

  

From Norman’s point of view, having general limited liability would allow people to invest 

freely in any enterprise they choose without fear of losing their assets under unlimited 

liability.
748

 He argued that it was important to make limited liability available to all 

corporations because passing laws which were hostile towards limited liability was stifling 

economic growth. Although, Norman in his testimony did not mention specifically which 

laws were hostile towards limited liability, it would appear that he was referring to the 

Companies Regulation and Registration Act 1844 which allowed free incorporation of 

companies but did not grant limited liability to corporations.
749

In Norman’s view, when these 
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Governmental restrictions were removed, the labouring classes would become “tranquil and 

conservative”
750

 citizens which could bring social peace and stability. Norman’s argument 

that having general limited liability would promote economic growth is convincing, however, 

his argument that removing Government restrictions on limited liability would promote peace 

and stability is weak.
751

 Given the spate of corporate scandals – particularly in the twentieth 

and twenty-first centuries – having effective Governmental restrictions that would hold 

corporations’ both accountable and responsible for their behaviour would help curtail 

abuse.
752

 However, it would take effective Government action, in the form of reformed 

regulatory systems, improved auditing, and strict legal and law enforcement to tackle 

effectively corporate abuse. For example, whilst the Bubble Act 1720 was accused of 

derailing corporate development 
753

 in England for a very long time, it is without doubt that 

the harsh provisions and rigid enforcement of the Act prevented the formation of many 

fraudulent corporations in the eighteenth century. A lack of Governmental restrictions on the 

South Sea Company led to abuses of corporate power which collapsed the Company and in 

turn, the British economy in the eighteenth century.
754

  

Liberal politicians such as Mr Lowe MP also claimed that limited liability had already proved 

successful in territories such as America, France and Italy.
755

 They advanced the argument 

that if Britain followed a similar path with its counterparts in Europe and America, more 

foreign corporations and investors would be attracted to Britain which in turn, would boost 

the economy.
756

 This latter argument was dispelled by the Royal Mercantile Law 

Commission on the basis that simply because limited liability had been successful in foreign 

territories did not mean that it would be successful in Britain.
757

 According to the Royal 

Mercantile Law Commission, limited liability would not necessary succeed in Britain 

because “the circumstances of the trading interests in the United Kingdom are different.”
758
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4.2.3 Public Opinion  

Whilst it was the general feeling amongst liberal politicians that because limited liability 

succeeded in foreign territories, it may succeed in Britain as well, it was this next debate in 

Parliament that probably galvanised more support of limited liability and probably 

culminated in its general introduction. In 1850, Slaney MP, who was widely regarded as a 

social reformer especially for his tireless efforts towards helping the poor
759

 became the 

“indomitable”
760

 champion of limited liability. As a staunch supporter of the lower classes, he 

argued that the climate of unlimited liability was hindering the creativity, entrepreneurship 

and risk-taking within the middle and working classes.
761

 In his view, if liability were to be 

limited, there was no doubt “many local works of great benefit would be undertaken which 

would return an ample profit.”
762

 Consequently, he proposed that a Select Committee on the 

Savings of the Middle and Working classes be formed.
763

 The leading argument for 

suggesting the formation of such a committee was that working and ordinary people needed 

help to identify “safe investments.”
764

 Slaney accused the Government of discriminating 

against the poor and middle-class savers because by restricting limited liability to some 

corporations, the poor and middle-class savers were being denied investment opportunities in 

companies of their choice.
765

 In support of Slaney’s argument John Stuart Mill MP in his 

testimony before the Select Committee stated that although attempts aimed at protecting the 

profits and assets of the upper classes through limited liability were important for economic 

and industrial growth, England also had a dense lower class that could benefit from the 

introduction of general limited liability.
766

 He argued that:  

“Another great obstacle to investments in all undertakings to be carried on by 

combined capital is to be found in the existing law of unlimited liability of 

partners… [This present] law has impeded many local projects of improvements, 
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some of which might afford a reasonable prospect of fair investments for the 

middle and working classes…”
767

  

The general introduction of limited liability would provide additional capital for projects 

because the poor would be able to invest in companies from which they could profit with 

limited responsibility. According to John Stuart Mill, by making limited liability generally 

available, the poor and middle classes, like their more wealthy counterparts would be allowed 

to invest freely and this in turn would benefit the country.
768

 This perspective was widely 

supported by other “chartists”
769

 in the Committee who advocated for limited liability. Some 

of the chartists in the Committee who supported limited liability included Mr. J.H. James, 

who was in the Insurance Business, Mr L. Jones, a medium sized entrepreneur, who was 

concerned about small entrepreneurs not having the opportunity to incorporate limited 

liability companies because of its restrictive nature. In their view, general availability of 

limited liability would allow the lower classes to align themselves with their more wealthy 

neighbours for common purpose; firstly as shareholders, and secondly, to make a profit.
770

 

Although the eagerness for limited liability was watered down by Government 

representatives in the Committee in 1850 and 1851, in 1852 Slaney succeeded in securing the 

passage of the Industrial and Provident Societies Act, which brought industrial associations 

of workers under the law of friendly societies, thus exempting them from unlimited 

liability.
771

  

However, regardless of the arguments in support of limited liability in the nineteenth century, 

abuse of limited liability is the biggest weakness of the concept today. Abuse of limited 

liability as seen in the collapse of Parmalat in 2003 – is an example that the world’s 

Governments’ have consistently failed to learn from past crises such as the South Sea Bubble 

to put in place effective preventive measures to tackle abuse of limited liability.
772

 Thus, 

despite the arguments in support of limited liability, abuse of limited liability remained the 
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primary basis upon which opponents campaigned against the introduction of limited liability 

in the nineteenth century. 

4.3 THE LIMITED LIABILITY DEBATE: ANTI-LIMITED LIABILITY? 

Whilst members of the business community, liberal politicians and public opinion supported 

limited liability on the basis of its economic importance, not everybody within these groups 

was in support of the extension of limited liability. Despite arguments in support of limited 

liability, conservative members of the business community, conservative politicians and some 

members of the public (albeit small) opposed the general introduction of limited liability. 

4.3.1 The Business Community 

Whilst some members of the business community argued that the extension of limited 

liability attract foreign investors which in turn, would increase the capital of the country, Sir 

Thomas dispelled this argument.
773

 Sir Thomas observed that although industrialisation was 

progressing rapidly in Britain, such progress was achieved under unlimited liability.
774

 Sir 

Thomas highlighted that limited liability was more necessary in territories such as France 

where “capital and investment were sluggish, in America where capital and investment were 

scarce, and in Ireland where there was neither capital nor enterprise.”
775

 According to Sir 

Thomas, in these territories limited liability should be encouraged and was perhaps desirable 

and necessary.
776

 Nevertheless, in Britain, capital and enterprise were in abundance and no 

such encouragement was needed. As matter of fact, Sir Thomas observed that competition 

was already too fierce, and there was no way of preventing fraud unless “the man with the 

money should be responsible for the character of the business.”
777

 In the view of Sir Thomas, 

given the intensity of corporate competition, any attempt to introduce limited liability would 

probably entrench speculative activity and fraud because investors - in an attempt to stave off 

competition – may become fraudulent which, in turn, could collapse the economy and put 

Britain’s wealth at risk, because: “in this country they surely had enough of capital and no 

want of enterprise.”
778
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In truth, railway companies were always granted limited liability because of the vast financial 

contribution the industry contributes to the economy.
779

 However, because the railway 

industry was primarily responsible for the speculative mania which led to an economic crisis 

in 1845, opponents based on this platform opposed the implementation of limited liability.
780

 

Given the absence of liability, and the significant potential profit margin, investors were 

constantly attracted to the railway industry. As a result, opponents feared the possibility of a 

further speculative frenzy. The fear was one of another economic collapse, particularly 

because the railway industry had lacked liability, and therefore, by extension, railway 

corporations may become fraudulent. Investors as a result would escape liability for corporate 

debts despite having enjoyed the profits from the enterprise. The idea that investors could 

benefit financially from the limited liability enterprise and were able to insulate themselves 

from the liabilities of the company undeniably entrenches corporate irresponsibility. It would 

take rigorous enforcement measures to tackle corporate abuse.  

4.3.2 Political Economists 

The idea that investors could enjoy the gains of limited liability whilst escaping the risk by 

insulating themselves from corporate liabilities was one reason political economist, 

McCulloch opposed the extension of limited liability.
781

 McCulloch observed that extending 

limited liability would allow controllers to “advance their own [personal] interest at the 

expense of the people’s money”.
782

 According to McCulloch, where a controller’s personal 

risk was significantly reduced, such a controller may be tempted to engage in unnecessary 

risk taking.
783

 This protective shield provided by limited liability would further “negligence 

and profusion.”
784

 McCulloch’s assertions seem to mirror the arguments of Adam Smith 

seventy-four years earlier.
785

 Smith, who was an opponent of limited liability, argued that the 

“total exemption from trouble and from risk, beyond a limited sum, encourages many people 

to become adventurers in joint-stock companies, who would, upon no account, hazard their 
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fortunes in any private copartnery.”
786

 This according to Saville, could further 

“mismanagement if not risky or fraudulent behaviour.”
787

  

On the issue of Britain accumulating capital through limited liability, McCulloch stated that it 

is undeniable that Britain through limited liability had accumulated enough capital in her 

economy.
788

 However, McCulloch also highlighted that such wealth was accumulated 

through unlimited liability and not limited liability.
789

 The reason for this conclusion was 

because Britain under unlimited liability had built a good reputation in the world, and there 

was no need for an alteration in light of this. McCulloch highlighted that through unlimited 

liability Britain had demonstrated to the world a deep-rooted sense of morality and 

responsibility in its commercial dealings.
790

 Simply put, through unlimited liability investors 

both foreign and domestic came to trust British traders because of the ability of those traders 

to engage in commercial relationships despite the risk of unlimited liability. This trust and 

reputation had not only attracted capital to Britain through foreign investments, it was 

pictured as an essential character trait which reflected a deeply embedded collective and 

national ethic. McCulloch stated that:  

“In the scheme laid down by Providence for the Government of the world, there is 

no shifting or narrowing of responsibilities, every man being personally answerable 

to the utmost extent for all his actions. But the advocates of limited responsibility 

proclaim in their superior wisdom that the scheme of Providence may be 

advantageously modified, and that debts and obligations may be contracted which 

the debtors though they have the means, shall not be bound to discharge.”
791

  

 

Furthermore, like McCulloch, Lord Curriehill also rejected the argument that the wealth 

created in Britain was made under limited liability.
792

 His Lordship stated that “there was 
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abundant, and indeed an exuberant, supply of capital for the demands of commerce thus, it 

was necessary that this abundance be protected by unlimited liability, and kept within 

salutary bounds by the dread of loss.”
793

 The reason his Lordship felt the wealth of the 

country was better protected under unlimited liability was because this “new culture”
794

 of 

limited liability was accompanied by seeds of irresponsibility, greedy speculation and 

irrational risk taking which in turn, could damage the economy. Limited liability in the view 

of Lord Curriehill would “interfere with and ruin established traders.”
795

 Ruining established 

traders in the view of Lord Curriehill meant that controllers who may have been previously 

more prudent and vigilant in managing a business may be tempted to be become 

fraudulent.
796

 It could disturb the deep-rooted social order Britain had fought hard to protect. 

According to his Lordship:    

“Prudent investors might reckon it too dearly bought, by surrendering the right of 

taking part in the management and control of their own business to the speculative 

classes enabled to acquire this privilege by merely contributing a small portion of 

their means and so indulge their spirit of adventure without endangering the 

remainder of their fortune; this would prove an irresistible temptation.”
797

    

 

4.3.3 Conservative Common Law Judges 

Whilst investors and economists proffer similar arguments against limited liability, Lord 

Curriehill dispelled limited liability on a slightly different basis – the Common Law.
798

 

According to his Lordship, the general introduction of limited liability was contrary to the 

English common law rules because under the common law where a company goes bankrupt, 

“all partners... are [made] liable for the [corporations] debts...there does not appear to be, in 

our existing laws, any rule [that] prevents... partners and their funds from liability for 

corporate debts.”
799

 Unlimited liability according to Lord Curriehill was founded on the basis 

of “natural justice”
800

 which advocates personal responsibility. According to Lord Curriehill, 
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it was only natural that “he who feels the benefit should also feel the burden.”
801

 In truth, 

since Britain began to engage in commerce, liability in consequence of commercial 

transactions had always been unlimited in that a person was by default personally liable for 

corporate debts in the event of corporate insolvency.
802

 Whilst this may be the case, the 

suggestion that there was nothing in the existing laws of Britain that exempts shareholders 

and their properties from personal liability is not entirely accurate.
803

 By virtue of the 

Chartered Companies Act 1837 and the Joint Stock Companies Registration and Regulation 

Act 1845, companies such as railway, mining and canal companies had limited liability status 

conferred on their shareholders by Parliament due to the enormous amount of capital at stake 

in these companies.
804

 If as his Lordship suggested, there was no law which prevents a 

company and its shareholders from liability for corporate debts, then his Lordship was simply 

denying the existence of the 1837 and 1845 statutory legislations.  

4.3.4 Summary of the general limited liability debate  

All in all, for supporters of limited liability, the concept is important because it promotes 

economic growth and encourages investment. For opponents, limited liability despite its 

economic importance may entrench corporate irresponsibility which in turn could be 

disastrous for the economy and the public. Whilst limited liability undeniably promotes 

economic growth, events such as the South Sea Bubble 1720,
805

 the Railway Mania of 

1845,
806

 and even the collapse of BHS in 2016
807

 have demonstrated that where limited 

liability is abused, the effect of such abuse far outweighs the benefits. Unfortunately, there 

have been consistent failures to learn from historical events to prevent abuse in this area of 

law because as seen again here, abuse of limited liability has been a continual process.
808

 

Despite the many arguments for and against limited liability, there appeared to be no 

consensus in respect of the general introduction of limited liability. Consequently, in order to 

settle the debate, the Government formed the Royal Mercantile Law Commission in 1854. 
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4.4 RESOLVING THE LIMITED LIABILITY DEBATE: THE ROYAL 

MERCANTILE LAWS COMMISSION 1854  

 Supporters and opponents had divided opinions on limited liability and the debate continued 

during the 1850s. Consequently, on 17
th

 February 1852 Mr. Slaney MP, a persistent 

campaigner for limited liability, for the poor and middle-class, tabled a motion for a Royal 

Mercantile Laws Commission to be established.
809

 Whilst the primary aim of the 

Commission was to investigate whether limited liability was desirable or not, Slaney’s 

argument for the formation of a Royal Mercantile Laws Commission was more of a public 

nature.
810

 Slaney suggested that investments in canals and railways had shown the benefits of 

allowing the wealthy to unite their capital for their general advantage.
811

 It was in the 

interests of the poor for a “Royal Mercantile Laws Commission [to be formed] in order to 

remove the obstacles which impede the investments of the humbler classes...because the law 

of unlimited liability was such to prevent investments of the greatest value.”
812

 This argument 

was widely accepted because it was felt that the poor may have a means of investment to 

make profit.
813

 However, while this suggestion received enormous support from MPs,
814

 the 

Government instead of having a Commission for the “humbler classes”
815

 decided in 1854 to 

establish the Royal Mercantile Laws Commission that would: “Inquire and ascertain how far 

the Mercantile Laws in the different parts of the United Kingdom of Great Britain...should be 

made... as regards the question of limited or unlimited responsibility of partners.”
816

 On the 

primary question of whether limited liability was desirable or not, the Commission found a 

“great contrariety of opinion”
817

 and experienced significant difficulty in deciding on which 

side the weight of authority rested. The Commission observed in its report that “Gentlemen, 

of great experience and talent have arrived at conclusions diametrically opposite”
818

 before 

acknowledging that it was “embarrassed”
819

 given the vastly contrasting opinions. These 

differing opinions meant that the Commission could not reach a unanimous verdict on 

whether the general introduction of limited liability was beneficial or not. Of the eight 
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Commissioners, only five
820

 agreed to sign the 1854 report which in the end recommended 

against the adoption of general limited liability.
821

 Those who signed the report argued that 

the paramount question was whether the general introduction of limited liability was 

beneficial to the general trading interests of the country and they arrived at a conclusion that 

“it would not...”
822

 In their view, the disadvantages of the  general introduction of limited 

liability outweighed the advantages because dishonest businessmen knowing that their 

liability was restricted may become reckless and greedy which may be detrimental to the 

whole country.
823

 

 

Consequently, they opposed the adoption of general limited liability and supported unlimited 

liability in their 1854 report.
824

 Although the five commissioners who signed the report 

acknowledged that the existing paradigm where people were made personally liable for 

corporate debts needed serious amendments, they refused to alter the commercial climate of 

unlimited liability.
825

 The five Commissioners that signed the report against limited liability 

were T.B.C Smith, C. Cresswell, J. Marshall, T. Bazley, and R.O. Slater. In their view, whilst 

the “details of the British mercantile laws may require correction; it would be unwise to 

interfere with principles which, in their judgement, have proved beneficial to the general 

industry of the country.”
826

 It is understandable that the Mercantile Commission refused 

limited liability because of its potential exposure to abuse. However, their suggestion
827

 that 

they refused limited liability because unlimited liability has been beneficial to the entire of 

the country is debatable. Despite the fact that limited liability was restricted to only large 

companies, it is on record that limited liability companies contributed more financially and 

economically when compared to their unlimited liability counterparts.
828

 If not for the 

potential of abuse, limited liability is an innovation because it not only promotes growth, but 

is a perfect means of investing without being involved directly in management. Regardless of 

the negative report of the Mercantile Commission, campaigns for the general introduction of 
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limited liability did not decline. For example, Mr Robert Collier MP moved a bill on 27
th

 

June 1854, which would “permit persons to contribute to the capital of partnerships on terms 

of sharing their profits without incurring a liability beyond a limited amount.”
829

 According 

to Collier, the idea that persons by merely being shareholders could be made personally liable 

for corporate debts was inadequate.
830

 The basis for his argument was that unlimited liability 

was outmoded and Britain needed laws which reflected the modern commercial climate – i.e. 

limited liability.
831

 This view, it was argued, included conferring a limited liability status on 

shareholders which would be beneficial to the whole country.
832

 Mr Richard Cobden MP, in 

support of Mr Collier attacked those who opposed limited liability. In Collier’s opinion:  

“There was a total absence of argument on the part of those gentlemen when their 

reasons were brought to the test. They gave their opinion; that opinion might have 

been a prejudice, or might have been something derived from other people. But let 

hon. Gentlemen weigh the evidence and they would find on the side of those who 

argued for limited liability, reasons, facts, arguments and strong principles.”
833

  

The fact that abuse appeared to be the predominant argument against limited liability does not 

mean that opponents of limited liability lacked a proper argument. As in the nineteenth 

century, the primary criticism of limited liability today is the fact that it has been subjected to 

frequent abuse. Abuse of limited liability is a problem that the Government and even the 

courts today have failed to find adequate solution to.
834

 Thus, in light of this, Cobden’s 

suggestion may not be accurate.
835

 Irrespective of the negative report of the Mercantile 

Commission, support for limited liability did not decline. For example, following the 

Mercantile Laws Report in 1854 it was argued that “no journals in the country except the 

Leeds Mercury would admit an article against limited liability.”
836

 Following the Mercantile 

Commission’s refusal to recommend the introduction of general limited liability, it might 

have been expected that the support for limited liability would abate. However, the 

unwillingness of leading tabloids to publish any argument against limited liability (in spite of 

the Mercantile Report) showed the enormous support limited liability began to receive. The 
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reasons for the sudden increase in support of limited liability are unclear. Cottrell observed 

that the emergence of limited liability in Britain could only be characterised as a ‘‘long drawn 

out, gradual process.”
837

 However, a “sudden and sharp break”
838

 occurred between 1855 and 

1856 where not only was the pace suddenly quickened, but the law itself turned upside down. 

Perhaps enormous public support of limited liability made many critics refrain from arguing 

against limited liability. Arguments that the poor and middle classes would be able to invest 

their capital for profit without incurring any liability had resonated really well with the 

public. Hence, for fear of public backlash many opponents of limited liability refrained from 

arguing against it.
839

 

All in all, after many debates, Parliament was at a loss on which course of action to take. The 

Royal Mercantile Laws Commission – which many people thought would settle the debate on 

limited liability – was not unanimous in its decision, and the report could be interpreted as 

advising that nothing should be done.
840

 Like the Mercantile Commissioners, Parliament was 

split on the issue of introducing limited liability generally and the debate fiercely continued. 

For example Mr Edward Cardwell, who was President of the Board of Trade, was not 

convinced that limited liability should be generally introduced.
841

 Like the Mercantile Laws 

Commission, he acknowledged that unlimited liability was outmoded given the advancement 

of commerce in 1854-55; however, because limited liability was prone to abuse he was 

reluctant to support it.
842

  

4.5 THE PASSING OF THE LIMITED LIABILITY ACT 1855 

Since no common ground could be found in respect of the extension of limited liability, the 

debate continued into 1855. By this time, public support for limited liability had increased 

dramatically.
843

 In Parliament, supporters of limited liability capitalised on public support to 

mount pressure on the Government to introduce limited liability. For example, Viscount 

Palmerstone observed that no matter how opponents tried to oppose the extension it, 

“[Limited Liability] is well understood by every man in the country... the whole country 
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supported the general introduction of limited liability.”
844

 Thus, Viscount Palmerston warned 

opposing MP’s that given the enormous public support, just in case the debate to make 

limited liability generally available fails, “the whole country shall at least see with whom the 

fault rests, and who it is that would deprive the nation of that advantage.”
845

 Public sentiment 

aside, supporters of limited liability intensified their position by reviving old arguments to 

support their arguments – for example, it was suggested that because limited liability had 

been successful in foreign jurisdictions, there was the possibility that making it generally 

available in Britain may also prove successful.
846

 The Circular to Bankers reprinted 

arguments in an American journal regarding Britain rejecting limited liability. The Circular 

to Bankers stated that the: 

 

“Present (English) law of partnership is so great an obstacle to the security of new 

investments that if the Government do not open some new course, it is highly 

probable that the capital now so abundant in this country will be transferred to 

foreign parts.”
847

 

 

With the success of limited liability in other territories it was probable that the Government 

was particularly worried that Britain stood at risk of losing both domestic and foreign 

investors to those territories with limited liability.
848

 This concern was demonstrated in the 

intense support of limited liability in 1855. Support for limited liability reached a point where 

opponents of limited liability became afraid either to speak against it or they were simply 

bullied into accepting limited liability. For example, Mr. Bass MP stated in Parliament that: 

“He wished to take the earliest opportunity of explaining a point in The Times 

newspaper where he had been represented as being one of the large capitalists who 

were conspiring together for the purpose of defeating the [limited liability] 

measure. He begged, first, to say that he was not a large capitalist, and, in the 

second place, to state that so far from opposing the measure, he gave it his cordial 

support.”
849
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Thus, in order to stem the growing tide against it, the Government on 29
th

 June 1855 

presented two Bills in Parliament. One of the Bills proposed a general extension of limited 

liability to all corporations whilst the other focused on ordinary partnerships.
850

 After much 

debate, overriding public support for the Limited Liability Bill meant that it passed both 

Houses quite easily whereas the partnership Bill failed. Thus, on 2
nd

 August 1855 the Limited 

Liability Act was passed.
851

 The passing of the Limited Liability Act formally introduced the 

doctrine of limited liability into English law. In relation to limited liability, the 1855 Act 

provided that for a joint stock company to be conferred with a limited liability status such a 

company should “have a capital stock of not less than Twenty thousand pounds, divided into 

shares of a nominal value not less than ten pounds and the company should have at least 25 

shareholders.”
852

  

Where a joint stock company met these criteria the company would be granted limited 

liability upon “complete registration.”
853

 Companies under the 1855 Act had to add 

“Limited” or “Ltd”
854

 in their name, as added information to creditors. However, the fact that 

this Act formally introduced limited liability into English law does not mean that limited 

liability had been made generally available. The statutory capital requirement of £20,000 

presented a stumbling block for investors because as with previous limited liability 

corporations, only the rich could afford it.
855

 As such, limited liability was still considered a 

privilege available only to large joint stock companies.
856

 Limited liability only became 

generally available to all corporations as a matter of right (whether joint stock or not) when 

the 1855 Limited Liability Act was amended and replaced by the Limited Liability Act of 

1856.
857
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4.5.1 Criticism of the Limited Liability Act 1855  

The Limited Liability Act 1855 has been said to be an “addendum”
858

 to the Joint Stock 

Companies Registration and Regulation Act 1844. While the 1844 Act provided 

incorporation without limited liability, companies were required to follow the registration 

process of the 1844 Act in order to acquire limited liability under the 1855 Act.
859

 In other 

words, for a company to be conferred with limited liability under the 1855 Act, the company 

was obliged to get provisional and complete registration as specified under the 1844 Act.
860

  

Consequently, it may be argued that the 1855 Act was an extension of the 1844 Act. Whilst 

this may be the case, investors complained about these dual processes of registration because 

they felt it too burdensome and expensive.
861

 Lowe MP stated in Parliament that the 

“provisional and complete requirements of the Act [were] burdensome and expensive and 

could give rise to men of straw.”
862

 According to Lowe:  

“Some companies have treated provisional registration as the only registration that 

is necessary, and have gone on ever since without complete registration in open 

defiance of the law; while others have treated this registration...with totally 

different aims and [objectives] from those which they originally contemplated.”
863

  

 

This undoubtedly had a negative effect on the number of companies that obtained limited 

liability in 1855. For instance, Lowe stated that of the “whole 142 companies registered under 

the 1844 Act only eight obtained limited liability under the 1855 Act.”
864

 Again, the 

requirement under the 1855 Act that the company should have a capital stock of not less than 

£20,000 divided into shares of a nominal value not less than £10 was criticised as too 

exorbitant and “injurious to the poor.”
865

 Lowe argued in Parliament that: 

“Small shares are much desired by the poor, and that there are many things in 

which they take an interest, and with regard to which it would be desirable to 

obtain their co-operation. There are various enterprises that they would often be 
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inclined to connect themselves with; but if you fix a large amount for shares, this 

natural wish it would be impossible to realise.”
866

 

 

Thus, in order to address these criticisms, it was suggested that the Government reduce the 

£10 share requirement to £1 in order to allow the poor to have investments in which they 

could make some profit.
867

 Although, Lowe admitted that he did not think corporations with 

shares as low as £1 would succeed, he was of the view that whether they succeeded or not, it 

would be wrong for the “poor workingmen”
868

 to be denied the opportunity to invest in 

limited liability corporations because of the exorbitant capital which realistically they could 

not raise. The exorbitant capital requirement, often received the blame for fraudulent 

incorporation following the passing of the Act. It is submitted here that this is inaccurate 

because the capital requirements were in reality, safeguards meant to prevent fraud and 

speculations in joint stock companies.
869

 It is on record that the capital requirements under 

the 1855 Act undoubtedly restricted the amount of companies that applied for incorporation 

with limited liability, thereby, preventing the influx of fraudulent corporations.
870

 Similarly, 

that there was partial incorporation under the 1855 Act which rooted out undercapitalised 

companies from gaining limited liability showed that the 1855 Act did its job in trying to 

prevent corporate abuse.
871

 Perhaps, the Act’s lack of enforceability should be held solely 

responsible for the emergence of fraudulent corporations rather than the capital requirement 

provided by the 1855 Act. The lack of enforceability was a further criticism levelled against 

the Limited Liability Act 1855. Given that the Act lacked adequate penal measures to tackle 

corporate abuse, investors who did not have enough shareholders to meet the capital 

requirement of £20,000 resorted to forging documents which purported that company met the 

required capital threshold to obtain limited liability. Many of them as a result escaped 

punishment.
872

 It was argued in Parliament that: 

“There appears to be no means at present to prevent deception and 

misrepresentation being practised on the public in this way. Nor are the regulations 
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required in order to obtain complete registration more perfect for that purpose and 

the whole fault was the insufficiency of the law.”
873

  

 

Thus, had there been adequate measures to tackle fraudulent corporations, irrespective of the 

capital requirement, fraudulent incorporation may have been adequately prevented. The 

inability of the 1855 Act to tackle corporate abuse prompted a series of debates in Parliament 

which led to the repeal of the Limited Liability Act 1855, and subsequently to the passing of 

the Limited Liability Act 1856
874

 – a consolidating statute which removed the capital 

requirements and made incorporation with limited liability free and generally available to 

both joint stock and other non-joint stock corporations. Finally, supporters of limited liability 

brought the inequality that existed between joint stock corporations and non-joint stock to the 

fore. They argued that it was unjust for joint stock corporations to enjoy the privileges of 

limited liability whilst ordinary partnerships did not have such a privilege. According to 

Lowe, people should be free to conduct their businesses without fear of unlimited liability 

and if the Government was serious about making limited liability generally available   “there 

can be no privileges.”
875

 Lowe further argued that all associations should be equal before the 

law because it would be unfair for the Government to deal with corporations differently.
876

  

In the view of Lowe, limited liability should not be a question of privilege but rather it should 

be about unlimited association — the right of people to make contracts as they please on 

behalf of themselves, whether those contracts may appear to be beneficial or not, as long as 

they do not commit fraud, or otherwise act contrary to the general policy of the law.
877

 Such 

debates led to the passing of the Limited Liability Act 1856. 

4.6 THE PASSING OF THE GENERAL LIMITED LIABILITY ACT 1856  

After numerous debates, two new Bills were therefore presented in Parliament; one for the 

incorporation and regulation of joint-stock companies and other associations, and the other to 

amend the law of partnership.
878

 The Joint Stock Companies Act 1856
879

 was passed and 

acted as a consolidating statute. It considerably simplified the registration process by 

abolishing the previous registration processes of provisional and complete registration and 
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replaced them with a “memorandum of association.”
880

 The memorandum of association was 

to contain the name of the proposed company, it was to state the object of the company 

whether it was to be limited or unlimited as regards liability, and, it was to state the number 

of shares into which capital was to be divided. Where the company was limited the word 

“limited” was to appear in its corporate name.
881

 Thus, a company by registering a 

memorandum of association was incorporated with limited liability. Similarly, the previous 

requirement in the 1855 Act that a company should have at least 25 shareholders before being 

eligible for a limited liability status was also abolished. In the new Limited Liability Act 1856 

a company could obtain limited liability if at least “seven shareholders signed the 

memorandum of association”.
882

 In other words, all that was needed was for seven people 

each to hold a “farthing”
883

 share in a company and the company could be incorporated with 

limited liability. Again, the capital requirement of the Limited Liability Act 1855 that every 

shareholder should have at least £10 worth of shares in a company before limited liability 

could be granted was eradicated by the 1856 Limited Liability Act. Under the 1856 Act no 

requirement was needed as regards the minimum amount of shares a shareholder must have 

in a company before a company was incorporated with limited liability.
884

 The fact that the 

Government – despite the many reservations about limited liability – introduced the concept 

in 1855 and extended it under the 1856 Act without any safety measures to prevent corporate 

abuse showed that those in support of limited liability won.  

 

Whilst the passing of the Limited Liability Act 1856 marked the introduction of general 

limited liability in Britain, this does not presuppose the end of the story of limited liability in 

Britain. There was to be another series of heated debates after the devastating economic crisis 

of 1866
885

 where many people blamed the widespread introduction of limited liability as the 

direct culprit for the crisis. The Limited Liability Act of 1856 arguably marks the formal 

institutional inscription, in British law, of the corporation with limited liability as a general 

statute. According to Lowe, limited liability began with “prohibitions then becomes a 

privilege, and last of all a right. Till 1825, the law prohibited the formation of joint-stock 
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companies. From that time to the present it has been a privilege; but now we propose to 

recognise it as a general right.”
886

 

4.6 THE IMPACT OF THE CRIMEAN WAR ON THE INTRODUCTION OF 

GENERAL LIMITED LIABILITY 

Public support for limited liability has been identified as the primary reason the Government 

chose to pass the Limited Liability Act 1855. Arguments that the “poor and middle 

classes”
887

 stood to benefit most from the extension of limited liability were widely accepted 

by the public and it was indeed a pivotal point in the eventual introduction of limited liability 

in 1855 and 1856. However, evidence also seems to suggest that other peripheral factors such 

as the unpopular Crimean War also played a vital role in the introduction of limited liability 

in 1855. The Crimean War, which began in 1853, saw a coalition of British, French, Turkish 

and Italian forces engaged against Russia. It has been argued that Britain got involved in the 

war because it wanted an “independent Turkey for the security of the Eastern 

Mediterranean.”
888

 Despite Britain’s noble intentions of entering the war in March 1854, 

Anderson argued that Britain’s involvement marked a “significant crisis”,
889

 in national life. 

Indeed, because commercial transactions were predominantly conducted through the high 

seas, the Crimean War meant that British commercial ships for fear of attack could not 

conduct business, and foreign businesses were severely affected.
890

  

 

The Government’s failure to achieve quick victory meant that the war became protracted, and 

as a result claimed the lives of many British soldiers.
891

 This according to Lord Stanley 

created a feeling of “deepening gloom and hysteria amongst the British public”
892

 which led 

to a severe public backlash against the Government and subsequently led to the resignation of 

the Prime Minister Lord Aberdeen after a vote of no confidence was passed.
893

 After the 

resignation of the Prime Minister, the Government was in disarray.
894

 Thus, the new 

Government under Prime Minister Palmerstone – in an attempt to placate the public for its 

failings in the war – yielded to public demand for limited liability (which in 1855 had become 
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a national topic) and literally pushed the Bill through House of Commons and then the House 

of Lords.
895

 Lord Redesdale criticised the Government for the rush on the basis that the 

Government’s attempt to force the Limited Liability Bill through Parliament was a: 

“Convenient method either of getting rid of the measure with the least possible difficulty, or 

of obtaining the éclat of having done something in a Parliament which otherwise had not 

been very fruitful in useful legislative measures.”
896

 The reason for this criticism was based 

on the timing of the introduction of the Limited Liability Bill in Parliament. Earl Grey 

observed that the Limited Liability Bill which had been forced on them had been ready for 

debate a long time prior to the war, but the Government had postponed it on four different 

occasions.
897

 This rush was interpreted by his Lordship as a political manoeuvre to pacify the 

growing public pressure which was imposed upon the Government because of the failure of 

the war. As a result, some of the Lords were hostile to the sudden rush of the Limited 

Liability Bill. Lord Redesdale highlighted that it was “absurd [that the] time of war is the 

very time at which you ought to free commerce from restrictions.”
898

 Whether public pressure 

was responsible for the passing of the Limited Liability Act 1855 or not, the question is, 

would limited liability have arrived had Britain not entered the Crimean war? To answer this 

question, Anderson argued that the war strengthened and accelerated certain political and 

social developments which were in reality already present although not yet obvious.
899

 This, 

Anderson argued marked “not a turning point but a landmark.”
900

 Whilst it is difficult to 

know whether such developments included limited liability, the clamour for limited liability 

in the mid-nineteenth century had gotten so popular to a point where limited liability could 

have been introduced with or without the Crimean War. The enthusiasm with which the 

Government rushed the Limited Liability Bill through Parliament suggests that the protracted 

Crimean War perhaps left a situation where the government of the day needed some populist 

policies such as limited liability to placate a public that had grown weary of the war.
901

 

According to Lord Redesdale there was no other “reason for urging forward the [limited 

liability] Bill at this present time of war.”
902
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Similarly, because the Crimean War presented an unwanted distraction to the Government, 

the Limited Liability Bill was therefore not properly debated. If the Bill was properly 

legislated for, many safeguards in the Limited Liability Act 1855 such as the £20,000 capital 

requirement and the £10 minimum share capital of every shareholder – which were inserted 

in the Act to prevent fraud and speculations – would not be deemed as deficiencies, and 

would not have been removed by the Limited Liability Act 1856.
903

 Given the importance of 

the Limited Liability Bill, it might have been expected that there would have been thorough 

debate of the Bill in Parliament. However, public pressure and strong media support of 

limited liability prevented any reasonable debate on the introduction of limited liability.
904

 Sir 

Hugh Cairns highlighted that as the “Limited Liability Bill was popular out of doors, the 

Government sought to take advantage of this and made concessions to the popular desire.”
905

 

Earl Grey in tandem with Sir Cairns stated that “an attempt has been made, by means of a 

popular cry, to force rapidly through Parliament, without due deliberation, a measure that 

demands, the most careful consideration.”
906

 Given the immense public pressure that the 

Government was under as a result of the War, it is not improbable that the Government was 

eager to appear less aristocratic at a time of immense public scrutiny and criticism, and 

passed the Limited Liability the Bill to appease public discontent.
907

 

4.7 CONCLUSION 

It has been seen in this chapter that a complex collection of issues led to the passing of the 

Limited Liability Acts 1855-56. It is difficult to identify a single factor which shifted the 

balance in favour of the statutory recognition of limited liability. Given the complex and 

extremely divisive debates about limited liability, it would therefore be naïve to explain the 

emergence of limited liability through a single factor. Economic, societal, and ethical issues 

contributed to the “sudden”
908

 change in Government policy in relation to limited liability. 

Nevertheless, despite the complexity of factors which surrounded the emergence of limited 

liability in 1855-56, a number of assertions could still be made. Firstly, many investors 

generally supported the idea of limited liability because it allowed them to invest and make 
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profit without bearing the liability personally for the debts of the enterprise. However, one 

particular group of investors stood to benefit the most.
909

 This group was the rising middle 

and lower class earners who had capital to invest but were effectively excluded from 

investing because investment opportunities in limited liability companies were restricted only 

to wealthy capitalists. Middle and low earners could only earn respectable profits on their 

capital investments if they were prepared to risk everything in the industrial revolution which 

was subject to unlimited liability. Consequently, when the debate for limited liability became 

a heated topic in Parliament, pressure from representatives of this group contributed to the 

passing of the Limited Liability Act in 1855-56.
910

 

Secondly, another important factor was the Board of Trade. Liberal politicians such as Lowe 

used his position as the Vice President of the Board of Trade, to quicken the process.
911

 Prior 

to Lowe’s appointment, Cardwell (the former President of the Board of Trade) and other 

officials had been strong opponents of limited liability.
912

 Lowe became the prominent voice 

in the campaign for limited liability and he used his position to support the adoption of 

limited liability. The reason for this according to Lowe was to minimise as much as possible 

Government intrusion in business affairs.
913

 According to Lowe, leaving people to trade 

freely without Governmental restriction was a much safer course to boosting economic 

growth.
914

 However, this research examines Lowe’s assertion on the basis that leaving people 

to their own devices would undoubtedly entrench corporate irresponsibility. Whilst intrusion 

in corporate affairs may restrict risk taking, there has to be some Government oversight in 

order to prevent corporate abuse. 

Thirdly, another reason for the shift towards limited liability can be traced to the political 

climate of the time. It has been demonstrated here that the Limited Liability Act 1855 was 

rushed through Parliament at height of the unpopular Crimean War.
915

 Indeed, logical and 

rational debate as to the broader implications of the adoption of limited liability was absent as 

a result of the war. The speed with which the 1855 Act was passed may be explained by the 

desire of the Government not only to pacify severe public discontent with the privilege to 
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which limited liability was associated but to increase Government revenue at a time of war.
916

 

The latter appears to be the most probable rationale because capital flight in the years of the 

Crimean War was rife.
917

 Investors resorted to moving their assets or money rapidly out of 

Britain due to the economic downturn as a result of the war.
918

 Consequently, the 

Government, in a bid to curtail capital flight and boost its revenue passed the Limited 

Liability Act. 

Despite all the reasons for the emergence of general limited liability, it is evident that limited 

liability entrenches corporate irresponsibility. The South Sea Company 1720, and the 

Railway Mania of 1845-46, strengthened the arguments of opponents of limited liability such 

as McCulloch, Curriehill, and Adam Smith
919

 that limited liability may be a vehicle for 

corporate recklessness.
920

 That the Royal Mercantile Law Commission in 1854 refused to 

recommend widespread adoption of limited liability on account of the concept being prone to 

abuse showed that the rational views of opponents of limited liability were winning the 

argument.
921

 However, it seems that it was a media storm together with general popular 

discontent directed at the Government which led to the introduction of limited liability.
922

 

Without the Crimean War and the stirring up of the masses perhaps limited liability would 

not have happened.
923

  

The media may be seen as being a very strong tool leading to the introduction of limited 

liability. However, as shall be seen in Chapter 5, the Government’s decision to bow to public 

pressure to introduce widespread limited liability changed the British commercial climate 

forever. Given the fact that previous legislative efforts at tackling corporate abuse had proved 

ineffective, and the respective Governments had failed to learn from history the courts had 

little choice but to deal with the issue in the Salomon
924

case where the opportunity presented 
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itself. It shall been seen whether the courts when presented with the opportunity had learnt 

from history to proffer effective and adequate means of tackling corporate abuse.  
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CHAPTER 5  

THE CONSEQUENCES OF INCORPORATION WITH LIMITED LIABILITY 

 

5.1 INTRODUCTION  

Despite the many arguments against the extension of limited liability due to public pressure, 

the Government passed the Limited Liability Act 1856 – an Act which provided 

incorporation with limited liability for all corporations.
925

 This chapter builds upon the 

discussions in Chapter 4 to critically explore the Government’s decision to pass the Limited 

Liability Act 1856. The research in this chapter will demonstrate that by extending limited 

liability under the 1856 Act, the courts recognised the ability of sole traders to incorporate 

companies with limited liability. It was no longer the norm for limited liability to be restricted 

to only large public companies. Private companies – most of which were very small – 

constituted approximately 99 percent of all companies in the nineteenth century.
926

 This 

chapter will explore the emergence of these small private companies to determine whether 

such companies entrenched corporate irresponsibility. In discussing the effect of these small 

private companies, it will analyse in depth the decision of the House of Lords in Salomon v A 

Salomon Ltd.
927

 This decision finally established the principle that, once incorporated, a 

company must be treated as a distinct legal entity. Under the decision in Salomon, separate 

legal personality would operate so that once a company is incorporated with a limited liability 

status; the shareholders of the company should ordinarily be exempt from any form of 

corporate liability irrespective of the size of the company. Whilst the Salomon case is 

universally recognised as authority for the principle that a corporation is a separate legal 

entity, this chapter will analyse the case with the aim of determining whether by extending 

the benefits of incorporation with limited liability to small private enterprises, the Salomon 

case has promoted fraud and the evasion of legal obligations.  

The research within this chapter will also explore the common law “fraud exception”
928

 as 

espoused by the House of Lords as a means to tackle abuse of limited liability. In line with 

discussions in previous chapters, this chapter will analyse the “fraud exception”
929

 to 
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determine the effectiveness of the fraud exception in tackling corporate abuse. It will analyse 

this exception to determine whether the courts and the Government have learned from 

previous economic crisis to formulate adequate policies in tackling corporate abuse. 

5.2 THE EFFECT OF GENERAL LIMITED LIABILITY ON ONE MAN 

COMPANIES 

 In the nineteenth century, Parliament had the power to confer the privileges of limited 

liability on a company through Acts of Incorporation.
930

 While it was generally accepted that 

such privileges could be conferred only on large established joint stock companies (such as 

canal and railway companies) because of their economic importance, there was some 

uncertainty surrounding the incorporation of smaller companies especially the “one-man-

type” business.
931

 In the nineteenth century incorporation of “one man type” businesses had 

been rare, primarily because of restrictions in the Limited Liability Act 1855.
932

 Companies 

under the 1855 Act were required to have a minimum capital of £20,000 before incorporation 

could be granted.
933

 This capital requirement undoubtedly prevented the growth of small 

businesses.
934

 This was a point highlighted by Lindley LJ in relation to smaller companies, 

when he opined that “one-man companies were “unheard of until a comparatively recent 

period, but have become very common of late years.”
935

  

Incorporation of one man companies became common towards the end of the nineteenth 

century due to the passing of the Limited Liability Act 1856 and subsequently the Companies 

Act 1862, both of which made incorporation with limited liability available to any type of 

company including one man companies.
936

 The requirement in order to achieve incorporation 

was to, have seven or more subscribers, rather than a minimum capital requirement. 

Providing these conditions were met, this was sufficient to establish a company under the 

Companies Act.
937

 Despite the relaxation in the incorporation requirement, the English courts 

and Parliament found it difficult to recognise the incorporation of one man companies. This 
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difficulty was perhaps due to the fact that one man companies were being used as conduits 

for fraud. For example in Re Baglan Hall Colliery Company
938

 the colliery as an unlimited 

mining company was unsuccessful in its business. In an attempt to avoid being made 

personally liable for the company’s debts the owners decided to incorporate the business with 

limited liability. To this end, Malins V.C
939

 held that if the laws of the country sanctioned 

such a proceeding then it was in the “most lamentable state.”
940

 He held the nine owners of 

the colliery personally liable for the business. Similarly, in Re Ambrose Lake Tin and Copper 

Mining Company,
941

 the owners of an unsuccessful mining company decided to incorporate 

the company with limited liability. The company due to its business failure was valued 

initially at £6,000, however in order to obtain incorporation with limited liability the owners 

valued the company at £36,000. The court in this case held that the mining company which 

was estimated beyond its true value was “intended to deceive the public.”
942

 Brett L.J 

delivering the lead judgement stated that he had not the least doubt that a “fraud was 

intended... and the transaction has all the badges of fraud.”
943

 Consequently, the owners were 

held liable and the company was wound up in accordance with the 1862 Companies Act.
944

  

Furthermore, in 1856 during the debate 
945

for the general extension of limited liability to 

every form of business enterprise including private or one man companies Mr Robert Lowe 

MP, argued that whilst it was appropriate for limited liability to be made available to one man 

companies he was sceptical concerning such a proposition because the privilege could be 

used for “fraudulent purposes by dishonest businessmen.”
946

 These statements support the 

arguments that extension of limited liability may lead to corporate abuse.
947

 The extension of 

limited liability could permit a small group of people to set up a limited liability company 

that is undercapitalised. The controllers then cause the corporation to incur large debts in its 

own name, with little prospect of the company being able to repay the debt. When the 

company’s creditors seek repayment of the debts, the controllers argue that because the 

company as a separate legal person owes the debt, then neither the directors nor the members 
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are liable.
948

 Whilst corporate abuse may have played a part in the general scepticism 

surrounding the incorporation of one man companies with limited liability, the need to 

encourage the spirit of entrepreneurship in the nineteenth century meant that the one man 

company was given some recognition.
949

  

Express recognition, whilst more acceptable following the introduction of the limited liability 

legislation, had previously seen judicial recognition by the Court of Appeal decision in Re 

George Newman & Co
950

 where the court demonstrated its acceptance of the ability to 

incorporate one man businesses. In this case, the Court held that where a chairman and his 

family hold the majority of the shares in a company, they cannot make gifts of the company 

assets. This was the judgment of the Court on the basis that the company holds a separate 

legal identity to the chairman, and therefore any payments made to the chairman by the 

company have to be authorised by the incorporation documents, or by the shareholders at a 

properly convened meeting.
951

Although the court in this case recognised the separate legal 

existence of smaller enterprises, the case which finally recognised the applicability of the 

incorporated company as an acceptable and valid form of business medium for small 

companies was the case of Salomon v A Salomon Ltd.
952

 

5.2.1 The facts in Salomon v Salomon
953

 

The facts of the case Salomon were as follows. Mr Salomon, the owner of a small but 

prosperous leather business, had in 1892 decided to incorporate his successful business as a 

limited liability company in accordance with the registration requirements enshrined in the 

Companies Act 1862. The 1862 Companies Act provided that seven or more persons could 

collectively incorporate a company provided that it was formed for a lawful purpose.
954

 

Owing to this legislation, Mr Salomon formed a company consisting of seven people who 

included, Mr Salomon himself as the managing director, his wife and each of their five 

children as members of the company. Each member of the Salomon family was allotted a £1 

                                                 
948

 G.V. Puig, “A Two-Edged Sword: Salomon and the Separate Legal Entity Doctrine” [2000] 7 Murdoch 

University Electronic Journal www.austii.edu.au/au/journals/MurUEJL/2003/32.    
949

 Re George Newman & Co. [1895] 1 Ch 674. See also Farrar v Farrar Limited [1888] 40 Ch D 395. See also 

Hansard HC vol 140 cols 110- 47 (1 February 1856). See also S. Griffin, Company Law Fundamental Principles 

(4
th

 edn Pearson Longman 2006) 213.  
950

 Re George Newman & Co. [1895] 1 Ch 674. 
951

 Ibid 
952

 [1897] AC 22. 
953

 Ibid 
954

 Companies Act 1862. 25 & 26 Vict. c. 89, section 6. 

http://www.austii.edu.au/au/journals/MurUEJL/2003/32


THE CONSEQUENCES OF INCORPORATION WITH LIMITED LIABILITY 

P a g e  131 | 

 

share in the company. Thus, the company, A. Salomon Limited was formed and it purchased 

Mr Salomon’s business for a price of £39,000. Although the price was subsequently 

determined to be an inflated one, Mr Salomon’s business had been a success. Mr Salomon 

received 20,000 fully paid-up £1 shares, an issue of debentures to the value of £10,000.  

A debenture is an acknowledgement of indebtedness by a company secured on its properties 

and effects.
955

 It acknowledges a loan or other credit agreement between the company and its 

creditor and is normally secured against the assets of the company.
956

  In Mr Salomon’s case 

the debenture was secured by means of a floating charge. A floating charge is a device which 

can only be given as security for a debt incurred by a limited company.
957

 The nature of a 

floating charge is such that the charge does not attach itself to any specific corporate asset 

until liquidation occurs.
958

 If a company fails to repay the loan or goes into liquidation, the 

floating charge become “crystallized” or frozen into a fixed charge.
959

 At that point the lender 

becomes the first-in-line creditor to be able to draw against the underlying asset and its value 

to recoup its loss on the loan.
960

 All in all, Mr Salomon received about £1,000 in cash, 

£10,000 in debentures and half the nominal capital of the company in fully paid up shares. 

However, a few months after incorporation the company A Salomon fell upon hard times. 

Severe depression and strikes of workmen in the leather business meant that the Government, 

which was Mr Salomon’s biggest customer, had to spread their contracts amongst other 

leather companies in order support the leather industry. This undoubtedly affected Mr 

Salomon’s business and resulted in the collapse of the business. Thus, in an attempt to steady 

the company Mr Salomon transferred his debentures to a Mr Broderip in return for £5,000, 

this money was immediately pumped back into the company by Salomon to keep to it afloat.  

Despite all efforts by Mr Salomon to steady the company, less than a year later after its 

incorporation, A Salomon Ltd became insolvent, a receiver was appointed by Mr Broderip 

and the company was subsequently liquated with £7,773 owed to its unsecured creditors. 

Although the liquation of A Salomon Ltd.’s assets was able to meet the debts of the 

company’s secured creditors, namely, Mr Broderip, the liquated assets were not sufficient 

enough to pay the debts which the company owed to its unsecured creditors and these 
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unsecured creditors brought a claim in the High Court against Mr Salomon. In the High 

Court, where the case was originally heard as Broderip v Salomon,
961

 the liquidator argued 

that the company’s unsecured creditors were entitled to be reimbursed by Mr Salomon 

personally.
962

 According to the liquidator, the formation of A Salomon Ltd was a fraud on the 

creditors because the other shareholders by having just a single £1 share showed that they had 

no real interest in the company, and as such, Mr Salomon should be held personally 

responsible for the debts of the company. At first instance, Vaughan Williams J 

acknowledged that whilst A Salomon Ltd was a legal entity whose debt is separate from its 

members, in his view, the company was a sham used to defraud its unsecured creditors.  

According to Vaughan Williams J the company was a fraud because of the manner in which 

incorporation was obtained. In addressing the fraudulent nature of the company, the judge 

observed that the fact that the shareholders were members of Mr Salomon’s family and each 

had just £1 worth of share contravened the section 6 of the Companies Act 1862 which 

required “seven persons to form a company for a lawful purpose.”
963

 Vaughan Williams J 

highlighted that the £1 share held by the other shareholders was too insignificant to suggest 

that Mr Salomon had any genuine intention of engaging in a genuine trading venture. The 

learned argued that by having just £1 worth of share in the company, the shareholders were 

mere “dummies”
964

 of Mr. Salomon the controller. As the seven members were mere 

“dummies” Vaughan Williams J held that the company was no more than an “agent or 

nominee of its principal”,
965

 therefore the principal being Mr Salomon, should be responsible 

for the debts incurred by its agent (the company). Consequently, Mr Salomon was made 

personally responsible for the debts of the company and ordered to indemnify the company’s 

unsecured creditors.
966

  

5.2.2 Salomon in the Court of Appeal  

On appeal, the decision of Vaughan Williams J was upheld, and Mr Salomon’s appeal was 

rejected, albeit on different grounds. On the issue of the company being fraudulent, Lindley 

LJ agreed with Vaughan Williams J. Lindley LJ disagreed with Vaughan Williams J that the 

connection between Mr Salomon and the company was based on a principal and agent 
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relationship. In Lindley LJ’s view, the connection between Mr Salomon and A Salomon Ltd 

was that of a trust relationship. He argued that he would rather “liken the company to be a 

trustee for Mr Salomon.”
967

 In other words, the company held its property on trust for its 

beneficiary Mr Salomon and as such, the unsecured creditors were entitled to a claim against 

Mr Salomon through the company. Although Lindley LJ acknowledged that according to the 

Companies Act 1862, the company once legally incorporated becomes wholly separate and 

its debts are not the debts of its controller, the Court of Appeal agreed with the lower court 

that the correct interpretation of the Companies Act 1862 was that the seven persons who 

became members of the company should actively participate in the undertaking. In the view 

of the Court of Appeal, by owning £1 share each in the company, the other shareholders were 

mere “dummies that enabled the seventh Mr. Salomon carry on business with limited 

liability.”
968

 This in the court’s view was to do the “very thing which the legislature intended 

not to be done – the company used as a device to defraud creditors.”
969

 According to the 

Court of Appeal, such a situation was contrary to the true intent of the 1862 Act because the 

company was not formed for a lawful purpose. However, still discontent with the decision, 

Mr Salomon appealed to the House of Lords.  

5.2.3 Salomon in the House of Lords 

In reversing the decisions of the lower courts, the House of Lords vehemently rejected the 

argument of the lower courts that a company could be deemed fraudulent because it was 

formed by one dominant character together with six persons who had no real interest in the 

business. According to the House of Lords, Mr Salomon had not acted fraudulently because 

all the relevant formalities for incorporation had been complied with, and the Act was clear. 

A company could therefore be incorporated with limited liability as long as it had seven 

members. It was irrelevant as to whether all seven members were mere dummies or not.
970

 In 

the view of Lord Macnagthen, since Mr Salomon complied with the registration 

requirements, the company became an independent individual, wholly separate and different 

from its controller Mr Salomon.
971

 In support of the separate personality of the company Lord 

Macnaghten stated that:  
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“The company is at law a different person altogether from the subscribers to the 

memorandum and though it may be that after incorporation the business is 

precisely the same as it was before, and the same persons are managers, and the 

same hands receive the profits, the company is not in law the agent of the 

subscribers or trustee for them. Nor are the subscribers as members liable, in any 

shape or form, except to the extent and in the manner provided by the Act. That is, 

I think, the declared intention of the enactment.”
972

 

Given that a company can legally possess a distinct personality from its members, the House 

of Lords concluded that the agency and trust arguments reached by the lower courts 

respectively were both incorrect because the company here was not fraudulently 

incorporated. According to Lord Halsbury “[had] Mr Salomon acted fraudulently during the 

incorporation of his company. The court could go behind the certificate of incorporation and 

set it aside.”
973

 In other words, the finding of an agency or trust relationship by the lower 

courts would have meant disregarding the corporate personality of the company to the extent 

of making Mr Salomon personally liable for the debts of the company. However, because Mr 

Salomon legally incorporated his company, he was not deemed to have had intention to 

commit a fraud. Lord Herschell observed that since the lower courts acknowledged that the 

company was legally incorporated it was therefore wrong for the lower courts to make Mr 

Salomon personally liable for the corporation’s debts when the company was a separate legal 

entity.
974

 Lord Halsbury noted that once the company is legally incorporated it must be 

treated like any other independent person with rights and liabilities appropriate to it.
975

  

5.2.4 Analysis of the House of Lords decision in Salomon 

The decision of the House of Lords in Salomon demonstrates that the separate legal entity 

principle is a “two-edged sword.”
976

 On the one hand, the decision seems to be a good 

decision because by establishing that corporations are separate legal entities, this case 

introduced to the company all of the essential characteristics with which to become the 

bastion of entrepreneurship. On the other hand, however, this decision has been criticised, 
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and called “calamitous.”
977

 This is so because the House of Lords in acknowledging the 

sanctity of the separate personality of the corporation in Salomon, unanimously 

acknowledged that the only exception through which the courts may be justified in 

disregarding the separate personality of the company with the aim of making a controller 

liable for corporate debts is where the company has been deliberately used for the purposes of 

“fraud.”
978

 Lord Watson stated that if there was proof that Mr Salomon had committed a 

“fraud upon the company and its members or upon persons who had dealings with the 

company then the incorporation of the company could be declared illegal.”
979

 Lord 

Macnagthen observed that although the “Court of Appeal had imputed fraud against Mr 

Salomon; I must say I find nothing in the evidence to support such an imputation.”
980

  

Whilst the “fraud exception”
981

 may be the basis upon which a controller could be made 

liable for the debts of the company, the problem with the decision in Salomon was that the 

House of Lords seemed not to define clearly the term fraud. What is fraud? Is the intention or 

motive of a controller relevant in establishing fraud? The Court of Appeal in this case 

suggested that in order to establish a case of fraud which may make Mr Salomon liable for 

the debts of the corporation, the liquidator must prove that Mr Salomon intentionally 

incorporated his company with the aim to defraud creditors.
982

 Lindley LJ in making Mr 

Salomon personally liable for the debts of the company observed that Mr Salomon’s “liability 

rests on the purpose for which he formed the company, on the way he formed it, and on the 

use which he made of it.”
983

 In the view of the Lindley LJ the fact that Mr Salomon out of the 

£39,000 for which he sold his company gave just £1 share each to the other six shareholders 

was proof that Mr Salomon had intended in his mind to incorporate a fraudulent company.
984

 

Whilst the lower court highlighted intention as an essential ingredient in establishing the 

fraudulent mind of a controller, the House of Lords disregarded intention as a means to 

decipher fraud. In the words of Lord Halsbury, once a company is validly incorporated the 

“motives of those who took part in the promotion of the company are absolutely 

                                                 
977

 O. Kahn-Freund “Some Reflections on company law reform” (1944) 7 Modern Law Review 54-66. 
978

 [1897] AC 22 [31-52]. 
979

 Ibid  
980

 Ibid 
981

 J. Payne “Lifting the Corporate Veil: A reassessment of the fraud exception” (1997) 56 Cambridge Law 

Journal 285. 
982

 [1895] 2 Ch. 323 [337-340]. 
983

 Ibid 
984

 Ibid 



THE CONSEQUENCES OF INCORPORATION WITH LIMITED LIABILITY 

P a g e  136 | 

 

irrelevant.”
985

 In other words, the separate personality of a company should prevail in the 

eyes of the law regardless of any economic and moral considerations.
986

 Discounting 

intention as a means to establish fraud may allow dishonest entrepreneurs to set up 

opportunist arrangements that would enable them to immunise themselves from personal 

liability towards their creditors.  

Surely, since the Lords completely disavowed intention as a means to determine fraud, it 

might have been expected that they would have given a clear definition or alternative through 

which fraud could be determined.
987

 However, this failure renders the “fraud exception”
988

 as 

a means to prevent corporate abuse an ineffective and inadequate one. Intention is relevant to 

establishing fraud but that does not necessarily mean where there is a fraudulent intention that 

the separate legal personality of the company is affected. In other words, the company as a 

separate legal person will not have the intention to defraud – that will rest with the controller, 

who is also a separate legal person. 
989

 The difficulty in establishing a controller’s fraudulent 

intent under the common law may mean that controllers escape liability for their fraudulent 

actions. The Court of Appeal in Allcard v Skinner
990

 stated that whilst intention is relevant in 

establishing fraud which may make a controller liable for corporate debts, “fraud is infinite in 

variety and it is not a free standing activity.”
991

 Such comments are interesting, particularly 

when the sophistication of commercial transactions is considered. In the twentieth and 

twenty-first centuries, for example, there has been an increase in various types of commercial 

misconducts. For example corporate failures such as Barings, Enron and WorldCom where 

the directors were negligent with other people’s funds, under such circumstances strictly 

requiring intention to establish fraud may make it impossible to reach a dishonest controller 

and make him personally liable for corporate debts.
992

 The difficulty of establishing fraud 

makes the “fraud exception”
993

 as a means to tackle corporate abuse ineffective and 
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inadequate. Given the consistent failure of statute to tackle corporate abuse,
994

 it might have 

been expected that the courts in Salomon would have offered a clear, coherent and effective 

definition of fraud which could prevent a controller like Mr Salomon from escaping the 

consequences of his fraudulent conduct.
995

 This ineffectiveness showed that the courts and 

the Government have failed to learn from previous incidents to formulate effective and 

adequate policies to tackle corporate abuse.
996

 The inadequacy of the fraud exception to 

tackle corporate abuse under the common law prompted the courts to look for ways to 

adequately tackle corporate abuse albeit with insignificant success.
997

  

Similarly, whilst the Court of Appeal perceived the £1 share given to the other six 

shareholders as a deliberate attempt by Mr Salomon to take undue advantage of the 1862 Act 

to defraud creditors, the House of Lords rejected this idea on the basis that the Companies 

Act 1862:  

“Did not mention the amount of shares each shareholder must have in the 

company… the amount of share the other six shareholders held in the company 

was irrelevant and I find no evidence to support the imputation of fraud.”
998

  

 

The Companies Act 1862 did not mention the amount each shareholder should have in the 

company, nor did it specify the quality in terms of the types of persons who should be 

shareholders or whether they should be family members or not.
999

 Given the unusual 

circumstances in which Mr Salomon incorporated his company, it is submitted that the 

interpretation of the 1862 legislation by the House of Lords should have been more inventive 

towards the golden rule of interpretation instead of adhering to the literal interpretation 
1000

 of 

the Act. Despite ruling in favour of Mr Salomon, the House of Lords was critical of the 

insignificant £1 share Mr Salomon gave to each shareholder of the company. The Court 

observed that a “company like that of [Mr Salomon] may not have been in the contemplation 
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of Parliament at the time when the Act authorising limited liability was passed…”
1001

 

therefore, since the company may not have been in the contemplation of Parliament, it might 

have been expected that the House of Lords would have deviated from the literal 

interpretation of the 1862 Act and considered the manner of the incorporation process to 

make Mr Salomon personally liable for the debts of the company.  In light of the fact that the 

House of Lords could – and perhaps should -  have applied the golden rule to make Mr 

Salomon liable for corporate debts, it must be noted that the literal interpretation of the 

Companies Act 1862 does not in any way presuppose that the decision of the House of Lords 

in Salomon was wrong. It was the correct decision because going by the strict interpretation 

of the 1862 Act “any seven persons”
1002

 could incorporate a company with or without limited 

liability as long as all seven persons signed the “memorandum of association”
1003

 – a 

requirement which Mr Salomon complied with.  

On this basis, it is therefore apparent that the problem with Salomon was not primarily the 

decision of the House of Lords per se, but a lacuna in the legislation which apparently Mr 

Salomon took advantage of. Lord Macnaghten recognising a loophole in the 1862 Act, 

suggested that in order to prevent corporate abuse, the Companies Act 1862 should have had 

some of the safeguards of the Limited Liability Act 1855.
1004

 That way corporate abuse 

would be prevented. According to the Lord Macnaghten, the Companies Act 1862
1005

 should 

have had: “A minimum share capital which the seven shareholders must have in the company 

and it should be made a condition that every shareholder should have a substantial interest in 

the company [however] our duty as judges is to interpret the law, and not make it.”
1006

 This 

statement bears some parallels to the argument Lord Redesdale made against the extension of 

limited liability some forty-one years earlier.
1007

 The remark in the Law Quarterly Review
1008

 

suggests that the ambiguity of the 1862 Act made it difficult to prevent corporate abuse and 

in so doing, left the courts with little or no option but to interpret the statute literally and the 

consequence was the ruling in favour of Mr Salomon. The author of this article stated that:  
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“Our Legislature has delivered itself on the Companies Acts in its usual oracular 

style, leaving to the courts the interpretation of its mystic utterances. ‘Any seven or 

more persons,’ associated for any lawful purpose may, by subscribing a 

memorandum of association and otherwise complying with the requisitions of this 

Act; form an incorporated company with or without limited liability. Does 

‘associated’ here mean that the whole seven must be bona fide intending traders in 

partnership, or will one trader and six dummies do.”?
1009

  

 

Given the failure of previous legislation to prevent corporate irresponsibility,
1010

 it might 

have been expected that the Government in passing the 1862 Act would have learnt from 

such failures to make this legislation more effective in curbing corporate abuse. That the 

1862 Act was ineffective showed that the legislature had not learnt from past historical 

failures to develop appropriate laws to combat corporate irresponsibility.  The House of 

Lords decision in Salomon reflected a change in ideas about what a company was, and about 

the uses to which it could be put. It gave credence to the separate personality of the 

corporation and ignored the economic reality that the company may be used for the purposes 

of fraud. Goulding
1011

 argued that whilst the decision in Salomon gives investors the benefits 

of limited liability to initiate or carry on their trade or business, the decision also gives 

dishonest controllers of private companies opportunities to abuse the advantages of 

incorporation by a “wafer-thin”
 1012

  incorporation of an undercapitalised company. Further 

criticism of the Salomon principle arises from an ethical perspective. When seen from an 

external perspective, the decision in Salomon puts creditors in a risky position. Since the 

House of Lords protected the personal assets of Mr Salomon under the 1862 Act, it therefore 

meant that Mr Salomon’s unsecured creditors only had the company’s own assets available to 

them once the company became insolvent. According to Professor Kahn Freund
1013

 the court 

in the Salomon failed to give: “Protection to the business creditors which should be the 
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corollary of the privilege of limited liability…as it is, the company has become a means of 

evading liabilities and of concealing the real interests behind the business.”
1014

  

This means that an entrepreneur in the position of Mr Salomon may have given less care and 

attention to the need to deal honestly and fairly with third parties because an entrepreneur 

faces no great personal risk of loss beyond wounded pride and the hope of a profitable 

business.
1015

 Similarly, other shareholders in a company would bear no personal risk of loss if 

the company failed because the limited liability which was granted by the English company 

law by definition limits personal liabilities. When all of these factors are assessed 

cumulatively, we arrive at a position whereby at the time of the Salomon decision, the entire 

economy could be colonised by companies whose shareholders and management had little 

direct personal responsibility or loss if those companies failed. The ethics of that economy 

become questionable if no-one faced the risk of open-ended, personal loss.
1016

 

5.3 CONCLUSION  

Given the fact that previous legislative efforts at tackling corporate abuse had proved 

ineffective, and the respective Governments had failed to learn from history therefore the 

courts had little choice but to deal with the issue in the Salomon case where the opportunity 

presented itself.
1017

 Whilst the courts should be commended for attempting to proffer ways 

through which abuse of the corporate form could be prevented, unfortunately the courts also 

failed to provide adequate rules to prevent corporate abuse. For example whilst the Salomon 

case is universally recognised as authority for the principle that a corporation is a separate 

legal entity, by extending the benefits of incorporation with limited liability to small private 

enterprises, the Salomon case has promoted fraud and entrenched corporate irresponsibility.  

The House of Lords demonstrated through the Salomon case that the separate personality of a 

company should reign supreme regardless of any economic or moral considerations that 

might justify regarding an incorporated company as the mere extension of its controllers or 

owners. Whilst the specific facts in Salomon focussed on a small “one man type” business, 

that decision made the courts take a rather lackadaisical approach towards determining the 

legality of attempts by entrepreneurs to exploit the vehicle of separate corporate personality 

                                                 
1014

 Ibid 
1015

 S. Goulding Principles of Company Law (Cavendish Publishing Limited, London 1996) 40. 
1016

 Ibid 
1017

  See section 3.6 “The Joint Stock Company and Limited Liability 1837-1840.” 



THE CONSEQUENCES OF INCORPORATION WITH LIMITED LIABILITY 

P a g e  141 | 

 

to mitigate their liability towards creditors.
1018

 Although the decision in Salomon offers a 

number of significant economic advantages in that it enables the investing public to share in 

the profits of an enterprise without being involved in management, enables a single trader or 

a small partnership to carry on a business, and provides a structure for joint venture in large 

commercial enterprises. At the same time the ineffectiveness of the fraud exception to 

effectively tackle corporate abuse shows that the courts and the Government have 

consistently failed to formulate adequate policies to address corporate abuse.  

Whilst the Salomon case showed the development of the law in relation to the incorporation 

of small private businesses, it is an equally significant decision in the context of this 

particular thesis in that the decision if applied inflexibly, can shield parties unreasonably, to 

the detriment of persons dealing with companies. As shall be observed in Chapter 6, despite 

the decision which was reached in Salomon, a number of questions still remained in this area 

of law. It shall be seen that the strict adherence to the Salomon decision, coupled with the 

difficulty of establishing fraud, forced future courts to forge a limited range of exceptions to 

disregard the separate corporate personality of the company as espoused in Salomon to 

restrict extreme cases of abuse often with little or no success all.  
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CHAPTER 6  

PIERCING THE CORPORATE VEIL UNDER EQUITY – A NEW ORTHODOXY?  

6.1 INTRODUCTION  

This chapter builds upon the discussions in Chapter 5 to argue that the ineffectiveness of the 

“fraud exception” to tackle corporate abuse in Salomon v A. Salomon
1019

 prompted later 

courts to develop corresponding judicial theories through which corporate abuse could be 

prevented. In discussing these judicial concepts, this chapter will carry out an in-depth study 

of the scope and meaning of disturbing corporate personality through “piercing concepts.” 

This chapter will analyse these piercing concepts through case law to determine whether the 

courts requirement of criminal intent to perpetrate fraud as a means to piercing the corporate 

veil is too rigid or narrow to tackle effectively corporate abuse. In discussing the criminal 

intent to perpetrate fraud, this chapter will explore the equitable fraud doctrine as a means to 

piercing the corporate veil. This is to establish whether the courts have learnt from previous 

corporate abuses to develop effective means of preventing the corporate form being used as a 

conduit for fraud. In relation to the criminal intent of establishing fraud, this chapter will 

discuss piercing the corporate veil in the interest of justice to decipher whether the courts in 

light of evolving commercial relationships need to adopt a flexible approach to tackling 

corporate abuse.  

Finally, this chapter will discuss the Evasion and Concealment concepts as espoused by the 

Supreme Court in Prest v Petrodel Resources Ltd
1020

 to determine whether such concepts in 

light of the difficulty in establishing fraud are adequate and effective a tackling corporate 

abuse. 

6.2 THE VEIL OF INCORPORATION  

The House of Lords in Salomon
1021

 firmly established the principle in English law that the 

corporation is a distinct person with its own personality separate from and independent of the 

person(s) who formed it, who invest(s) money in it, and who direct(s) and manage(s) its 

operations. In other words, the rights and duties of a corporation are not the rights and duties 

of its directors or members, who are, most of the time, obscured by the separate personality 

of the company.
1022

 Thus, based on the House of Lords’ decision in Salomon, where a person 
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institutes a lawsuit against a company, the person cannot look to the assets of the members of 

the company to satisfy personal claims made against the company as a distinct legal 

person.
1023

 A company’s assets belong solely to the company itself, and not to its human 

constituents or shareholders and if a third party wishes to pursue a claim against the company 

it will be a claim on the company’s assets and not assets belonging to the company’s 

shareholders.
1024

  

This principle protects the stability of the corporate enterprise which is essential for the 

economic well-being of a nation because investors knowing that their personal assets are 

protected in case of bankruptcy are encouraged to invest.
1025

 The aforementioned position 

will subsist even where a particular company is owned and controlled by a single person.
1026

 

Dillon LJ observed that the distinct independent legal status of both the corporation and its 

shareholders is generally seen as drawing a “veil”
1027

 between the company and its members 

and is often referred to as the “corporate veil.”
1028

 Since the House of Lords decision in 

Salomon the corporate veil doctrine has become a well-established principle in English law 

and although the decision was made over a century ago it is still relevant today and cannot 

generally be impugned.
1029

 For example in Tate Access Floors Inc. v Boswell
1030

 Browne-

Wilkinson VC echoed the views expounded in Salomon that:  

“If people choose to conduct their affairs through the medium of corporations, they 

are taking advantage of the fact that in law those corporations are separate legal 

entities, whose property and actions are not the property or actions of their 

incorporators or controlling shareholders.”
1031

  

 

Although the separate legal status of the corporation as espoused in Salomon is 

generally seen as drawing a “veil”
1032

 between the company and its members and it 
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is not something that can be easily pierced, this does not presuppose that the 

principle is impenetrable.
1033

 The courts do pierce the corporate veil where the 

conduct of a controller justifies it.
1034

  The term piercing the corporate veil was 

described by Staughton LJ in Atlas Maritime Co SA v Avalon Maritime Ltd
1035

 as 

an expression reserved for treating the “rights and liabilities or activities of a 

company as the rights or liabilities or activities of its shareholders.”
1036

 Lord 

Sumption in Prest v Petrodel Resources Ltd
1037

 observed that “piercing the 

corporate veil means disregarding the separate personality of the company where 

the controller may be personally liable, generally in addition to the company, for 

something that he has done as its agent or as a joint actor.”
1038

 The House of Lords 

in Salomon unanimously acknowledged that where incorporation is obtained by 

means of fraud, the courts may be allowed to pierce the veil of the corporation with 

an assumption that there would then be an imposition of personal liability against 

the company’s controlling shareholder(s).
1039

  

Whilst the courts would not allow the corporate personality of the company to be 

used for the purposes of fraud, the issue with the decision in Salomon is what the 

term “fraud” actually means under the common law.
1040

 None of their Lordships in 

Salomon expressly defined the term fraud.
1041

 They omitted to clarify whether 

intention to perpetrate fraud is a relevant ingredient which may justify piercing the 

corporate veil.
1042

 The lack of any coherent definition of fraud prompted future 

courts to proffer various definitions as to what they think fraud is or ought to be 

under common law.  
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6.3 PIERCING THE CORPORATE VEIL ON THE BASIS OF FRAUD UNDER THE 

COMMON LAW 

In Smith v Chadwick
1043

 Earl Selborne stated that to establish fraud which may justify 

piercing the corporate veil and make a controller liable under the common law, the plaintiff 

must establish “knowledge or means of knowledge or the intention”
1044

 that the controller’s 

conduct deliberately induced him into acting. The learned Lord further stated that such 

intention or knowledge must be directly linked to the action(s) or inaction(s) of the 

defendant.
1045

  

Similarly, in Derry v Peek
1046

 Lord Herschell observed that to establish fraud under the 

common law the controller must have “knowingly”
1047

 perpetrated the fraud with the aim of 

injuring the plaintiff. In the view of the court, to pierce the veil at common law, the defendant 

must have criminally incorporated his company with the intention to perpetrate a fraud 

against the plaintiff. Millet LJ in Armitage v Nurse and others
1048

 highlighted that the 

intention to perpetrate to a fraud was the primary requirement that the defendant needed to 

establish at common law. According to the learned judge, to establish fraud at common law 

there has to be a criminal intention to perpetrate a fraud on the part of the defendant. The 

defendant must know that his action was contrary to the interests of another but he did it 

nonetheless.
1049

 Whilst it may be generally accepted that intention to defraud is an essential 

ingredient in piercing the corporate veil,
1050

 it is submitted that this existing judicial theory is 

incomplete. Although the House of Lords in Salomon premised “fraud”
1051

 as the basis 

through which the courts may be justified to pierce the corporate veil and prevent corporate 

abuse; their Lordships did not expressly state that to pierce the veil, intention to perpetrate a 

fraud necessarily has to be proved.
1052

 As a matter of fact, the House of Lords in Salomon 

completely disavowed the notion that intention to perpetrate fraud is a necessary ingredient in 

piercing the corporate veil. Lord Halsbury stated in Salomon that once the company is legally 
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incorporated “the motives of those who took part in the promotion of the company are 

absolutely irrelevant.”
1053

  

Perhaps later courts after Salomon began the practice of requiring intention to establish fraud 

based on the fact that the lower courts in Salomon, premised intention as the basis for 

establishing fraud.
1054

 Considering the fact that the House of Lords completely rejected 

intention as a basis upon which fraud may be construed, it is surprising that subsequent courts 

since Salomon have continually required intention as a means to establish fraud which may 

suffice piercing the corporate veil.
1055

 Even if the House of Lords in Salomon had expressly 

stated that intention to perpetrate a fraud is essential in piercing the corporate veil, the 

difficulty of establishing a controller’s criminal intent may make it extremely difficult to 

pierce the corporate veil. Given the complexities surrounding commercial arrangements 

particularly, in the twenty-first century where there has been an increase in various types of 

commercial misconducts strictly requiring intention to defraud as a means to piercing the 

corporate veil may not be an effective means of tackling corporate abuse.
1056

 Consider 

corporate failures in companies such as Northern Rock where poor lending decisions and 

incompetent management led to the collapse of this bank. Under such circumstances strictly 

requiring intention to establish fraud may make it impossible to reach a dishonest 

controller.
1057

  

It might have been expected that since the House of Lords disavowed intention to perpetrate 

fraud as a means to pierce the corporate veil, their Lordships could have proffered a clear 

alternative through which the veil could be pierced. The failure to define fraud under the 

common law showed the courts failing to learn from past corporate abuses to provide 

circumstances through which corporate abuse could be adequately tackled. The difficulty in 

establishing fraud allows controllers to escape liability for their fraudulent conduct.
1058

 For 

example, following the collapse of Lehman Brothers in 2008, Congressman Henry Waxman 

asked the CEO of Lehman Brothers, Richard Fuld, that “your company is now bankrupt, our 
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economy is in crisis, but you get to keep $480 million. I have a very basic question for you, is 

this fair?”
1059

 Whilst it is undeniably unfair for controllers who abuse the corporate form to 

escape liability for their fraudulent conducts, such unfairness was made possible at least in 

the UK because of the failure of both the judiciary and the Government to learn from 

previous cases of corporate abuse to formulate clear rules and policies that could effectively 

tackle corporate abuse.
1060

 Given the general difficulty of establishing criminal intent to 

defraud, it came as no surprise that the courts were forced to look at fraud beyond mere 

intention to perpetrate fraud. 

6.4 PIERCING BEYOND THE COMMON LAW JURISDICTION (EQUITABLE 

FRAUD)  

Whilst it is judicially recognised that motive is an essential ingredient in establishing 

fraud,
1061

 the Court of Appeal in Allcard v Skinner
1062

 stated that “fraud is infinite in variety 

and it is not a free standing activity.”
1063

 Lord Langdale in Franks v Weaver
1064

 observed that 

nobody has been able to define “what fraud was, because fraud was so multiform.”
1065

 The 

statements of these courts appear to suggest that there is a wider jurisdiction to the scope of 

fraud than solely being an intention to commit a fraudulent act.
1066

 This jurisdiction it would 

appear does not necessarily demand the same common law degree of motive or intention of 

the perpetrator, but it is a principle which defines the relationships between persons whether 

legal or artificial on the fundamental assumption that their dealings be honest and based on 

good conscience.
1067

  

This approach suggests that where a commercial transaction is dishonest or contrary to good 

conscience, regardless of whether the perpetrator intended it or not, the courts could disregard 

the veil of incorporation so as to give an effective remedy to the injured party.
1068

 Lady Hale 

in Prest v Petrodel Resources Ltd
1069

 suggested that given the difficulty in establishing fraud, 

the courts could pierce the corporate veil so that individuals who operate limited liability 
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companies should not be allowed to take “unconscionable advantage of the people they do 

business with.”
1070

 Whilst it may be difficult to determine what Lady Hale had on her mind 

when her Ladyship used the phrase “unconscionable advantage”, it would appear that her 

Ladyship was referring to the doctrine of equitable fraud.  Evershed J in Kitchen v Royal Air 

Force Association
1071

 defined equitable fraud as conduct which having regard to some special 

relationship between the two parties concerned, is an “unconscionable thing for the one to do 

towards the other.”
1072

 Lord Denning in Lloyds Bank Ltd v Bundy
1073

 suggested that the 

courts of equity would set aside a transaction where one party in a business transaction gains 

unfair advantage over the other party in the transaction. In his Lordship’s view, the first party 

would have been guilty of some fraud or wrongful act expressly so as to gain some advantage 

over the other party. 

From the foregoing, equitable fraud may be defined as an unfair, unjust, unreasonable, 

unscrupulous, act which goes against the dictate of conscience.
1074

 The primary distinction 

between common law fraud and equitable fraud is that with the former the intention of the 

perpetrator is an essential ingredient in establishing a case that could justify piercing the 

corporate veil to prevent corporate abuse. Lord Halsbury in Arnison v Smith
1075

 stated that to 

establish fraud under common law there has to be a “deliberate”
1076

 attempt to do something 

injurious.
1077

 With the latter, Lord Hardwicke in Chesterfield v Janssen
1078

classified the 

equitable fraud jurisdiction into a number of categories. These categories according to Lord 

Hardwicke include:  

“(i) Actual fraud arising from the facts and circumstances of the case,  

 (ii) Fraud where the bargain is one which no person would make in her right mind, 

and no honest and fair person would accept; it would cover principles relating to 

the award of relief for inequitable and unconscientious bargains, 
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(iii) Fraud which may be presumed from the circumstances and condition of the 

contractual arrangement,  

(iv) Fraud which is inferred from the nature of the circumstances of a transaction 

and which involves deceit towards third parties who are not actually a party to the 

contractual arrangement.”
1079

  

It would appear from Lord Hardwicke’s statement that equitable fraud occupies a wider 

jurisdiction than that of the common law because with equitable fraud, fraud could be 

presumed or inferred depending on the circumstances and conditions of each case. This is in 

order to prevent a controller from reaping the benefits of his fraudulent conduct. According to 

Hepburn, where a transaction is contrary to good conscience and equity, the courts may be 

justified to pierce the corporate veil.
1080

 The underlying basis of the equitable fraud principle 

is to prevent one party’s exploitation and ensuring another party’s protection i.e. the courts’ 

motivation to make things right by preventing the wrongdoer from enjoying the benefits of 

his actions and remedying the wrong done to the injured party.
1081

 Thus, as opposed to its 

common law counterpart, even where a person does not intend to commit a fraudulent act, as 

long as the conduct injures another party the courts in the interest of fairness may pierce the 

veil to prevent corporate abuse. Aulds LJ in Ratiu v Conway
1082

 argued that regardless of the 

precise issue involved, the courts are ready to “draw back the corporate veil [in the interest of 

fairness]”.
1083

 Consequently, when the equitable fraud doctrine is juxtaposed with its 

common law counterpart, it could be argued that the equitable fraud doctrine may be more 

suitable to tackling corporate abuse because the doctrine empowers the courts with a general 

discretion to disapply common law rules whenever good conscience requires it.
1084

 Lord 

Ellesmere LC in the Earl of Oxford’s case
1085

 observed that equitable fraud “softens and 

mollifies the extremity of the law”
1086

 so that the letter of the law is not applied in so strict a 
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way that it may cause injustice in individual cases.
1087

 Whilst the equitable fraud doctrine 

mitigates the rigours of the common law to promote fairness and equity in adequately 

tackling corporate abuse, such concept has been severely attacked by the courts and legal 

commentators such as Professor Gower
1088

 on the basis that piercing the corporate veil on the 

basis of equitable fraud is too broad. All in all, given the generally difficulty of piercing the 

corporate veil on the basis of fraud, the courts considered piercing the corporate veil in the 

interest of justice. 

6.5 RISE OF THE JUSTICE EXCEPTION? 

The decision in Salomon that an incorporated company is a separate entity from its members 

with rights and responsibilities is a well-established legal principle which the courts are 

generally not at liberty to disregard.
1089

 Gower
1090

 observed that the decision in Salomon is a 

“deep rock doctrine”
1091

 that cannot easily be impugned whatever may have been the ideas or 

schemes of those who brought it into existence. Although the courts may pierce the corporate 

veil where the company has been used for purposes of fraud, in Re Polly Peck International 

Plc (no. 3),
1092

 Walker LJ observed that the court is not free to disregard the principle in 

Salomon because the doctrine is immovable and steadfast.
1093

 According to Walker, “this 

statement is a principle of law which is binding on first instance judges.”
1094

 Despite this 

rigidity, when justice, equity, and common-sense demand it the courts sometimes pierce the 

corporate veil. In Re a Company,
1095

 Cumming-Bruce LJ stated that the court will use its 

powers to pierce the corporate veil if it is necessary to achieve “justice irrespective of the 

legal efficacy of the corporate structure under consideration.”
1096

 Similarly, in Creasey v 

Breachwood Motors Ltd
1097

 Southwell QC upheld the plaintiff’s claim of wrongful dismissal 

against his employer and pierced the corporate veil on the ground that “justice would not be 

                                                 
1087

 Ibid 
1088

 L.C.B Gower, Gower’s Principles of Modern Company Law (4
th

 edn Stevens and Sons, London 1979) 112. 
1089

 Ibid 
1090

 Ibid. See also Salomon v A. Salomon [1897] AC 22 [35]. 
1091

 Ibid 
1092

 [1996] 1 BCLC 428.  
1093

 Ibid. See also Prest v Petrodel Resources Ltd [2013] UKSC 34, [2013] 3 WLR 1 [66].  
1094

 Ibid 
1095

 [1985] 1 BCC 99 [421]. 
1096

 Ibid 
1097

 [1992] BCC 638. 



PIERCING THE CORPORATE VEIL UNDER EQUITY 

P a g e  151 | 

 

done if Breachwood Motors Ltd were not to be held directly liable to Mr Creasey for a breach 

of his employment contract.”
1098

  

6.6 FALL OF THE JUSTICE EXCEPTION?  

Although the courts on rare occasions have pieced the veil in the interest of justice, the justice 

paradigm has been disavowed by the courts as an appropriate means to prevent corporate 

abuse. In VTB Capital Plc v Nutritek International Corpn and others
1099

 the claimant VTB 

entered into a loan agreement with a Russian company, RAP, under which it advanced to 

RAP a loan to enable RAP buy 6 diary companies from the first respondent, Nutritek. After 

making three interest payments RAP defaulted on the loan, and VTB commenced 

proceedings alleging that it was induced to enter into the loan agreement by fraudulent 

misrepresentations made by RAP. VTB claimed that it was deceived into thinking RAP was 

not already under common control with Nutritek whereas in truth both companies were 

controlled by one Mr Malofeev. VTB also alleged that, in addition to the fraudulent 

misrepresentation of the loan agreement, RAP fraudulently misrepresented the value of the 

dairy companies which it bought from Nutritek. Consequently, VTB asked the court to pierce 

the veil of RAP so that Mr Malofeev, the controller of these companies, could be held 

personally liable for the fraudulent conduct of RAP. Confronted with the question of whether 

the courts could pierce the veil in the interest of justice, Lord Neuberger, in delivering his 

leading judgment stated that:  

“There is an attraction in the proposition that the courts can pierce the veil of 

incorporation on appropriate facts in order to achieve a just result however, there is 

a spirited and sustained attack against such a proposition.”
1100

  

 

According to Lord Neuberger, piercing the corporate veil in the interest of justice, “would be 

an illegitimate extension of the circumstances in which the veil can be pierced...it is an 

extension which is contrary to high authority and inconsistent with principle.”
1101

 

Consequently, the Supreme Court refused to pierce the veil in VTB and the controller escaped 

liability for his fraudulent conduct. Whilst the Supreme Court in VTB suggested that piercing 
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the veil in the interest of justice was contrary to high authority i.e. the Salomon principle, it 

could be argued that this was the wrong conclusion. Lord Macnagthen in Salomon stated that 

the case against Mr Salomon must fail because “there was no fraud, no misrepresentation and 

nobody was deceived”
1102

 in the incorporation of Mr Salomon’s company. In VTB, the facts 

showed that the defendant company misrepresented facts in the contractual agreement which 

should ordinarily render the contract void. The Court of Appeal acknowledged that VTB‘s 

case was “arguable [because there were] two misrepresentations made by RAP”
1103

 which 

induced the former to enter into contract.  

According to the Court of Appeal, the directors of RAP had misrepresented facts that RAP 

and Nutritek were not under the common control of the controller Mr Malofeev, and they also 

inflated the price of Nutritek which RAP was purported to be buying. To the Court of Appeal, 

these misrepresentations were strong enough to pierce the veil of the defendant company with 

the aim of making the controller liable for the debt of RAP.
1104

 In light of this, the statement 

of the Supreme Court in VTB that piercing the corporate veil of RAP would be an illegitimate 

extension of the principle in Salomon may be incorrect primarily because the facts appeared 

to fall within the required threshold for veil piercing as suggested in Salomon – 

misrepresentation and deceit.
1105

 Furthermore, the fact that the Supreme Court would not 

pierce the veil for justice sake because it was contrary to the doctrine in Salomon showed that 

the courts failed to learn from previous cases of corporate abuse to deviate from a principle 

which is incoherent, and which entrenches corporate irresponsibility.
1106

  

6.7 A NEW FLEXIBILITY TOWARD JUSTICE? 

Given the fact that the term fraud as espoused in Salomon is notoriously difficult to define 

especially at present where there are so many improprieties in commercial transactions, there 

is need for the courts to adopt a flexible approach i.e. applying the justice idea to veil piercing 

in order to prevent corporate abuse instead of adhering to the rigid principles in Salomon 

which apparently led to injustice in VTB.
1107

 The justice paradigm, if adopted, would imbue 

the courts with broad and flexible powers to tackle corporate abuse by preventing the 
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wrongdoer from gaining an advantage by utilising the company’s separate personality to 

perpetrate fraud.
1108

 Adopting a flexible approach to veil piercing was suggested by Lady 

Hale in Prest v Petrodel Resources Ltd.
1109

 In Prest, her Ladyship suggested that it was 

necessary for the courts to adopt a flexible approach to veil piercing because it would prevent 

“unconscionable”
1110

 people who operate limited liability companies from abusing the 

corporate form.
1111

 In the view of Lady Hale, whilst profit making should remain the basis of 

any business, there should be a clear difference between being ruthless and being sensible in 

commercial transactions.
1112

 Thus, where a controller is deemed to have taken 

unconscionable advantage of another party the court in the interest of justice could pierce the 

veil in order to remedy the injustice perpetrated against the injured party.
1113

 By 

misrepresenting facts which induced the claimant to enter into an agreement, the defendants 

in VTB had been ruthless in their conduct and they were in the words of Lady Hale in Prest 

“unconscionable”
1114

 in their dealings with the plaintiff. Therefore, the courts in VTB should 

have pierced the veil in the interest of justice in order to remedy the wrong done to the 

plaintiff.  Whilst piercing for justice sake may be an effective remedy to tackling corporate 

abuse, the idea has been subjected to attack by scholars such as Gower who argue that 

disregarding the corporate veil in the interest of justice “suffers from the defect of being 

vague and no clear guidance is provided as to when the rules of normal company law should 

be displaced.”
1115

 The Court of Appeal in Adams v Cape Industries Plc
1116

 stated that the 

court is not free to disregard the principle in Salomon merely because it considers that 

“justice so requires...the tide of authorities is now solidly against it.” Moore argued that 

piercing the corporate in the interest of justice is too wide, and far reaching.
1117

 In his view 
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piercing the veil in the interest of justice would allow a wide scope for piercing which is 

likely to lead to the “floodgates”
1118

  of litigation being opened.  

In truth, piercing the corporate veil in the interest of justice may lead to numerous claimants 

seeking to pierce the veil.
1119

 Piercing the veil in the interest of justice would not be such a 

big issue had there been a clear and coherent definition of fraud. Similarly, piercing the veil 

in the interest of justice would not be considered had controllers of companies used the 

limited liability corporation for its original purpose which was to promote economic and 

commercial growth and not subject the separate personality of the corporation to various 

forms of abuse as was the case in VTB. Whilst Gower
1120

 argued that piercing the veil in the 

interest of justice is too vague a concept, it is submitted that such vagueness and lack of 

guidance is facilitated partly due to the rigidity of the Salomon principle, and primarily due to 

the courts reluctance to depart or at least be flexible with a principle that is riddled with 

uncertainties. Since the strict adherence to the Salomon principle could potentially lead to an 

unjust or misleading outcome, it is only fair that the courts keep an open mind, and where 

justice demands it, the veil should be pierced to prevent corporate abuse.
1121

 Given the rapid 

development of commerce particularly in the twenty-first century, it is surprising that the 

English courts continue to disavow the paradigm of justice as a means to prevent corporate 

abuse when on the opposite side of the Atlantic; the veil could be pierced in the interest of 

justice.  

American company law has demonstrated that where the corporate form has been subjected 

to abuse the courts in the interest of justice could pierce the veil. For example, in the United 

States v Milwaukee Refrigeration Transit Company
1122

 Sanborn J held that:  

“A corporation will be looked upon as a legal entity as a general rule but when the 

notion of legal entity is used to defeat public convenience, justify wrong, protect 
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fraud or defend crime the law will regard the corporation as an association of 

persons.”
1123

  

 

It is generally accepted in American company law that the courts will not doggedly follow 

the Salomon principle where it could lead to an unjust result.
1124

 Seaton JA in Constitution 

Insurance Co. Of Canada v Kosmopoulos
1125

 observed that the principle in Salomon cannot 

“co-exist”
1126

 with the justice doctrine of veil piercing where the principle would lead to 

injustice.
1127

 This is in sharp contrast to the stance adopted by the English courts. Lord 

Neuberger in VTB described the rule in Salomon as the “unyielding rock”
1128

 – a principle 

which is sacrosanct irrespective of any moral or economic justification.
1129

 The English 

courts are generally reluctant to pierce the corporate veil in the interest of justice primarily 

because the courts have failed to develop a coherent method to veil piercing cases, and have 

instead largely relied on the Salomon principle to resolve corporate veil issues – a principle 

which may produce harsh and unjust results.
1130

 Cheng
1131

 highlighted that although the 

doctrine laid down in Salomon promotes economic growth in that it allows investors to invest 

without fear of personal liability, given its potential for abuse, it is important that the doctrine 

be reviewed and rejuvenated. This rejuvenation is tackling corporate abuse through piercing 

in the interest of justice. Having rejected the justice concept as a means to pierce the 

corporate veil in VTB, the Supreme Court in Prest v Petrodel Resources Ltd
1132

 was once 

again faced with the dilemma of clarifying the circumstances through which the veil could be 

pierced to tackle adequately corporate abuse.  

6.8 JUSTICE IS DEAD - EVASION AND CONCEALMENT RULE 

Barely six months after the controversial VTB case, the issue of piercing the corporate veil 

resurfaced and the Supreme Court, having failed to lay down any coherent judicial rule to 

tackle corporate abuse in this context, was called upon once more to provide some clarity to 
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the infamous veil piercing doctrine. In Prest v Petrodel Resources Ltd,
1133

 the issue of veil 

piercing occurred after the divorce of Yasmin and Michael Prest, the latter a wealthy 

Nigerian oil trader who owned a number of offshore oil companies, and the companies held 

expensive real property. In a claim for ancillary relief under the Matrimonial Causes Act 

1973, sections 23 and 24, Mrs Prest asked the court for a lump sum payment by way of an 

order transferring to her the properties and shares held legally by her husband’s companies on 

the basis that: (i) Section 24 of the Matrimonial Causes Act 1973 conferred wide powers on 

the courts to pierce the veils of her husband’s companies where they had been used for 

fraudulent purpose; (ii) she claimed that her husband had been fraudulent in the use of his 

companies because he treated the company’s assets as his own and the court was entitled 

under such circumstances to pierce the veil and transfer the properties held legally by the 

companies to her; (iii) she argued that because her husband had been fraudulent in the use of 

the companies, the properties held by the company should be treated as being held on trust by 

Mr Prest and they should be transferred to her.
1134

  

6.8.1 Prest in the Family Court 

In the Family Division of the High Court where the case was originally heard, Moylan J. 

upheld the argument of the claimant (Mrs Prest) and pierced the corporate veil on the basis 

that the Matrimonial Causes Act 1973 conferred wide powers on the court to pierce the 

corporate veil.
1135

 Although the company was not fraudulently incorporated and the 

properties had been held by the company long before the existence of the marriage, the 

learned judge acknowledged that Mr Prest (the controller) had been fraudulent in the use of 

his company because he relied on the corporate form to shield himself from any post-divorce 

settlement which he might be required to fulfil.
1136

 Moylan J observed that:  

 

“Once the marriage broke down, the husband resorted to an array of strategies of 

varying degrees of ingenuity and dishonesty, in order to deprive his wife of her 

accustomed affluence. Amongst them is the invocation of company law measures 

in an endeavour to achieve his irresponsible and selfish ends.”
1137

     

 

                                                 
1133

 Ibid  
1134

 Ibid 
1135

 [2011] EWHC 2956 (Fam).  
1136

 [2012] EWCA Civ 1395 [13]. 
1137

 Ibid 



PIERCING THE CORPORATE VEIL UNDER EQUITY 

P a g e  157 | 

 

Moylan J in ordering Mr Prest to transfer the properties held by the company to his wife, 

acknowledged that whilst Mr Prest used the corporate form to protect himself from any post-

marital divorce settlement, merely hiding behind the company would generally not suffice to 

pierce the corporate veil. His Lordship observed that it was difficult to reach the controller of 

the company because the case did not fall within the Salomon threshold i.e. the company was 

not originally incorporated with fraudulent intentions.
1138

 Despite the company not being 

fraudulently incorporated,
1139

 his Lordship relied on the Matrimonial Causes Act 1973 to 

pierce the corporate veil because the company was eventually used by the controller as a 

conduit to frustrate his wife’s legitimate claim and “if the law permits him so to do it defeats 

the Family Division judge’s overriding duty to achieve a fair result.”
1140

 Mr Prest appealed. 

6.8.2 Prest in the Court of Appeal  

On appeal, the decision of the family court was severely criticised and rejected by the court. 

The majority of the Court of Appeal rejected Moylan J’s decision strictly on company law 

principles.
1141

 According to Patten J, section 24 of the Matrimonial Causes Act 1973 does not 

give the court “power to disapply established principles of company law.”
1142

 In the view of 

the court, a company has a separate legal personality which is different from its shareholders, 

and:  

“All courts, including the Family Division were expected to recognise and respect 

this principle that a company had a separate legal personality from its 

corporators...any idea which makes the family court think it could pierce the 

corporate veil on principles unaffected by English company law rules should now 

cease.”
1143

  

 

Similarly, Rimer LJ stated that the Salomon principle: 

“Provides the highest authority for the principle that a duly incorporated company 

is a legal entity wholly separate from those who incorporate it, with rights, and 

liabilities of its own; and there was here no suggestion that any of the group 

companies was other than duly incorporated...the husband and his company are 

separate legal persons and each owns his and its assets. Those differences must be 
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respected and cannot be ignored merely because it is perceived as convenient to do 

so.”
1144

  

The problem with the court’s reasoning is that where the principle could lead to injustice as 

the facts in Prest demonstrate, common sense and fairness dictate that the courts should be 

allowed to disregard the Salomon principle irrespective of the court’s jurisdiction. Given the 

fact that Mr Prest used the corporate form to stifle his wife’s claim, the Court of Appeal could 

have adopted a more flexible approach that would be fair to both parties. It is surprising that 

Rimer J, having acknowledged that Mr Prest had given “false evidence”
1145

 regarding the 

company’s financial position, refused to pierce the veil because the Salomon principle should 

be respected. This strict adherence to the separate personality principle suggests that the 

Court was more concerned with protecting the long standing principle in Salomon as opposed 

to ensuring justice was achieved. Mrs Prest appealed to the Supreme Court. 

6.8.3 Prest in the Supreme Court 

The Supreme Court in its judgment unanimously rejected the argument that section 24 of the 

Matrimonial Causes Act 1973 empowers the court to pierce the veil where the company has 

been used for fraud.
1146

 Like the Court of Appeal, Lord Sumption dismissed this argument on 

the basis that it is a recognised principle in Salomon that the courts may only be justified in 

piercing the corporate veil under certain exceptional circumstances involving fraud.
1147

 In his 

Lordship’s view, piercing the corporate veil on the basis of the Matrimonial Causes Act 1973 

was a deviation from established company law principles.
1148

 Although the Supreme Court 

admitted that Mr Prest by using his company to frustrate his wife’s claim had subjected the 

corporate form to abuse, Lord Sumption nonetheless refused to pierce the corporate veil 

because the company was not fraudulently incorporated.
1149

  Whilst piercing the corporate 

veil on the basis of the Matrimonial Causes Act 1973 may be considered a deviation from the 

doctrine laid down in Salomon, it is submitted that the ambiguity of the principle coupled 

with the potential for the principle to lead to injustice forced the courts to look beyond 
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company law principles to pierce the veil.
1150

 For example, having sternly warned that the 

corporate veil could only be pierced where the corporate form has been used for fraud, Lord 

Sumption stated that the problem with the Salomon principle was to “identify”
1151

 what the 

term fraud means. The difficulty of identifying fraud in the context of the Salomon principle 

prompted Lord Walker in Prest to state unequivocally that:  

 

“I consider that piercing the corporate veil is not a doctrine at all...it is simply a 

label...to describe the disparate occasions on which some rule of law produces 

apparent exceptions to the principle of the separate juristic personality of a body 

corporate...”
1152

    

 

Lord Sumption agreed with Lord Walker and observed that the separate personality “is... 

fiction. But the fiction is the whole foundation of English company and insolvency law.”
1153

 

Since the separate personality doctrine is a fiction, it is perhaps bizarre that the Supreme 

Court overruled the first instance court based on a doctrine that may not exist.
1154

 These 

contradictions suggest that the rigid Salomon principle is not an effective tool to tackle 

corporate abuse particularly in the twenty-first century where fraud in commercial 

relationships has assumed various shapes and forms.
1155

 It also showed that the courts have 

failed to learn from previous cases of corporate abuse to identify effective and adequate 

means of tackling corporate abuse. Furthermore, since the separate personality is a fiction, it 

is surprising that the Supreme Court in Prest gave the doctrine so much support and refused 

to abandon it.
1156

  

6.8.4 Commentary on Prest  

Given the courts’ staunch support of the Salomon principle, one may be excused for 

forgetting that limited liability was a hotly debated issue at its inception.
1157

 Limited liability 

was not established in Salomon itself but earlier the British Parliament had conferred limited 
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liability to English companies in the Limited Liability Act 1855.
1158

 Salomon simply 

recognised its availability to so-called one man companies.
1159

 Thus, given its turbulent 

history it is surprising that the courts today, have placed the Salomon principle on a pedestal 

so that even a company’s separate personality may have been clearly abused the courts refuse 

to disregard this principle.
1160

 The Supreme Court, by sticking with the Salomon principle in 

Prest has clearly chosen to remain in the past and refused to embrace change.
1161

 It has 

refused to consider the dynamic nature of modern commercial relationships to determine that 

the principle in Salomon is outdated and should be abandoned.
1162

 It must be noted that the 

suggestion that the courts should abandon the Salomon principle in Prest, does not 

presuppose that the Salomon decision was a wrong one. Undoubtedly, as seen in Salomon,
1163

 

it was surely for Parliament to determine how limited liability companies should operate, and 

Mr Salomon having adhered to the statutory requirements meant that his company was not 

fraudulent and the House of Lords decision as far as Salomon was concerned is right.
1164

  

 

Nonetheless, given the difficulty of establishing fraud, and the evolving nature of commercial 

relationships in the twenty first century, the strict adherence to the decision in Salomon 

plainly represents a substantial obstacle to tackling corporate abuse and secondly, it allows 

dishonest controllers to continue to hide behind their company’s corporate veil to perpetrate 

fraud and get away it.
1165

 On this basis, it is suggested that the courts should either abandon 

this principle or broadly apply the principle in order to achieve justice.
1166

 

Whilst the Supreme Court described the Salomon principle as a fiction,
1167

 Lord Sumption 

did attempt to clarify the circumstances under which the veil could justifiably be pierced. 

According to his Lordship, previous attempts to clarify the issue have been unhelpful and 

reference such as “facade or sham begged too many questions to provide a satisfactory 
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answer.”
1168

 Lord Sumption in Prest sought to rationalise the law on veil piercing by 

developing two distinct principles that his Lordship thought could effectively tackle corporate 

abuse. These principles according to Lord Sumption are called the “the Evasion and 

Concealment principles.”
1169

 

6.8.4.1 The Evasion Principle as a means to tackle abuse in Prest v Petrodel Resources 

Ltd 

Given the difficulty of establishing fraud as a means to pierce the corporate veil, Lord 

Sumption in Prest
1170

 proffered another view that could justify piercing the corporate veil and 

effectively tackle corporate abuse. Lord Sumption classified the piercing principles under two 

distinct categories, namely the Evasion and Concealment principles.
1171

 According to Lord 

Sumption the Evasion principle operates where:  

“A person under an existing legal obligation or liability or subject to an existing 

restriction which he deliberately evaded or whose enforcement he deliberately 

frustrated by interposing a company under his control.”
1172

  

According to Lord Sumption, to pierce the corporate, the controller of a company must have 

incorporated his company in an attempt to evade an already existing legal obligation to which 

he is bound.
1173

 In support of the evasion principle Lord Sumption cited the case of Gilford 

Motor Co Ltd v Horne
1174

 as an example where the defendant incorporated his company to 

evade a pre-existing legal obligation and the court pierced the corporate veil. In Gilford 

Motor Co Ltd v Horne
1175

 the defendant (Mr Horne) a former managing director of Gilford 

Motors signed an agreement with the company that whilst being an employee or even 

afterwards, he would not set up a business which competed with that of Gilford Motors.
1176

 

Shortly after leaving the company, the defendant incorporated a limited liability company in 

his wife’s name and began competing with the business of Gilford Motors in direct 

contravention of the contract he had signed. Consequently, Gilford Motors brought an action 

against the defendant asking the court for an injunction which would prevent the defendant 
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from incorporating a competing business. According to Gilford Motors, although Mr Horne 

incorporated his company in his wife’s name, the company was used as an instrument of 

fraud to evade Mr Horne’s liability for his illegitimate actions.
1177

  

Delivering the lead judgment, Lord Hanworth allowed the argument of Gilford Motors and 

issued an injunction ordering Mr Horne to stop his company from competing with Gilford 

Motors.
1178

 According to Lord Hanworth, whilst the company was in his wife’s name, Mr 

Horne was deemed the controller because he made all the decisions regarding the 

company.
1179

 In the view of Lord Hanworth, the company was a “mere cloak or sham, a mere 

device”
1180

 for enabling Mr Horne to continue to commit breaches to his pre-existing legal 

obligation.
1181

 Lawrence LJ in agreement with Lord Hanworth stated that the company was a 

“mere channel”
1182

 used by Mr Horne for the purpose of enabling him, for his own benefit, to 

evade his legal obligation to Gilford Motors.
1183

 Relying on the case in Gilford Motors Lord 

Sumption in Prest
1184

 refused to pierce the corporate veil because his Lordship did not think 

the case fell within the evasion principle as espoused in Gilford Motors. According to his 

Lordship whilst Mr Prest eventually used his company to evade his contractual obligations to 

his wife,
1185

 he did not set out from the beginning deliberately to incorporate his company to 

evade any pre-existing legal obligation or to frustrate its enforcement.
1186

 In the view of Lord 

Sumption where a person deliberately incorporates his company to avoid an obligation to 

which he is bound, the court may then pierce the corporate veil for the “purpose and only for 

the purpose of depriving the company or its controller of the advantage that they would 

otherwise have obtained by the company’s separate legal personality.”
1187

 Consequently, his 

Lordship observed that because Mr Prest did not incorporate his company to:  

“[Evade] any legal obligation owed to his wife... nor, more   generally, was he 

evading the law relating to the distribution of assets of a marriage upon its 
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dissolution...it cannot follow that the court should disregard the legal personality of 

the company [under the evasion principle].”
1188

  

Whilst Lord Sumption did not think the Prest case fell within the evasion concept, the facts in 

Prest suggest that the case should have fallen within. The facts in Prest showed that Mr Prest 

had failed to co-operate with the court because he concealed the financial position of the 

company which prevented the court from reaching a fair decision following the dissolution of 

the marriage.
1189

 According to his Lord Sumption, Mr Prest persistently “lied about the 

company’s finances and he refused to fully disclose the financial relationship between the 

company and himself... the refusal was deliberate...”
1190

 Thus, could it not then be inferred 

that by refusing to reveal the company’s true financial position, Mr Prest had used the 

company deliberately to evade or frustrate his legal obligation to his wife following the 

dissolution of their marriage? Lord Sumption did not think so because for the evasion 

principle to permit piercing the corporate veil, the controller (as seen in Gilford Motors) must 

have originally incorporated the company only for the sole purpose of evading an existing 

legal obligation.
1191

 Lord Sumption’s evasion summation is consistent with that espoused by 

the House of Lords in Salomon.
1192

 Consistent with Salomon, the evasion principle could 

only pierce the corporate veil where there is proof that the controller deliberately 

incorporated his company to evade a legal obligation to which he was originally bound.
1193

 

This restrictive requirement of the evasion concept is arguably flawed because the principle 

could be impracticable to implement. For example, the sole definition of the evasion principle 

as an avoidance of a “pre-existing”
1194

 legal obligation by a company’s controller apparently 

excludes existing companies that are used as vehicles to perpetrate fraud.
1195

  

                                                 
1188

 Ibid 
1189

 Ibid at [47]. 
1190

 Ibid 
1191

 Ibid 
1192

 Ibid at [106]. See also Salomon v A. Salomon [1897] AC 22 [35]. 
1193

 Ibid  
1194

 Ibid  
1195

 T.K. Cheng, “The corporate veil doctrine revisited: A Comparative study of the English and the U.S. 

corporate veil doctrines.” (2011) 34 International and Company Law Review 335.  See also A. Liew, “Three 

steps forward, three steps back: Why the Supreme Court decision in Prest v Petrodel Resources Ltd leads us 

nowhere.” (2014) 5(2) King’s Student Law Review 78-79.    



PIERCING THE CORPORATE VEIL UNDER EQUITY 

P a g e  164 | 

 

Furthermore, the evasion and concealment principles by definition make it difficult to 

classify all cases involving veil piercing into categories of the evasion principle.
1196

 Lady 

Hale showing her reservations with the evasion principle stated that:  

“I am not sure whether it is possible to classify all of the cases in   which the courts 

have been prepared or should be prepared to disregard the separate legal 

personality neatly into cases of either concealment or evasion.”
1197

  

Given the evolving nature of commercial relationships it would be dangerous to restrict the 

concept of veil piercing to only the evasion principle because there maybe future veil piercing 

cases that fall outside both the evasion principle.
1198

 Lord Clark echoed this view in Prest 

when he observed regarding the evasion principle that it is “often dangerous to seek to 

foreclose all possible future situations which may arise and, I would not wish to do so.”
1199

 

Similarly, given the ambiguity surrounding fraud as a means to pierce the corporate veil, and 

having rejected piercing in the interest of justice,
1200

 it might have been expected that the 

Supreme Court when presented again with the opportunity in Prest v Petrodel Resources 

Ltd,
1201

 would illuminate this area of law. However, the Court only reaffirmed the status quo 

– the courts have power to pierce the corporate veil where incorporation is fraudulent. 

Exactly what constitutes “fraud”
1202

 remains obscure. With the ambiguity surrounding the 

veil piercing doctrine, it is submitted that instead of adhering to the rigid Salomon doctrine, 

the courts should discard the doctrine and pierce the corporate veil in the interest of justice.  

The justice concept remains the only feasible way to ensure that corporate abuse can be 

adequately tackled.
1203

 The fact that not all the judges in the Supreme Court agreed with Lord 

Sumption’s evasion concept suggests that the only practical means to pierce the corporate 

veil and tackle corporate abuse is one based on the interests of justice.
1204

 Whilst Lord 

Sumption did not think the facts in Prest were consistent with the evasion concept, as shall be 
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seen below, his Lordship suggested that the case was consistent with the concealment 

concept. 

6.8.4.2 The Concealment Principle as a means to tackle corporate abuse in Prest v 

Petrodel Resources Ltd  

Although Lord Sumption was unable to pierce the veil in Prest on the basis of the evasion 

principle, his Lordship was still able to reach a decision in favour of Mrs Prest, and ordered 

Mr Prest to transfer the seven properties held by his company to his wife.
1205

 Lord Sumption 

arrived at this decision through the concealment principle. According to Lord Sumption, the 

Concealment principle is: 

“Legally banal and does not involve piercing the corporate veil at all. It is that the 

interposition of a company or perhaps several companies so as to conceal the 

identity of the real actors will not deter the courts from identifying them, assuming 

their identity is relevant. In these cases the court is not disregarding the façade, but 

only looking behind it to discover the facts which the corporate structure is 

concealing.”
1206

  

In the view of Lord Sumption the concealment principle involves the application of other 

conventional legal principles to reach a controller.
1207

 It allows claimants to circumvent the 

restrictive veil piercing jurisdiction to reach a controller without necessarily piercing the 

corporate veil.
1208

 According to Lord Sumption where there are other conventional legal 

principles through which the courts could reach a controller, it would be wrong for the courts 

to pierce the corporate veil.
1209

 Thus, in Prest
1210

 whilst the court could not reach the 

controller because the company was legally incorporated, Lord Sumption observed that the 

court pursuant to the concealment principle could be able to reach the controller by applying 

other conventional legal principles: 
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“I would declare that the seven disputed properties vested in PRL and Vermont are 

held on [resulting] trust for the husband… and I would require those companies to 

transfer them to the wife.”
1211

  

Although, the resulting trust approach did solve the immediate problem making it 

unnecessary to pierce the corporate veil in Prest, reliance on this principle as a general means 

to disturb the corporate veil would be rare because not many cases may fall within the trust 

concept. Indeed, Lady Hale observed that whilst the courts could disturb the corporate veil 

through resulting trust principles in Prest, “I am not sure whether it is possible to classify all 

of the cases in which the courts have been prepared or should be prepared to disregard the 

separate legal personality neatly into cases… of concealment.”
1212

 Thus, where a particular 

case does not fall within conventional trust principles, directors such as the one in VTB may 

escape the consequences of their fraudulent actions.  

However, Penner observed that there are two types of resulting trusts, automatic resulting 

trusts and presumed resulting trusts.
1213

 An automatic resulting trust is a situation where some 

part of the equitable interest in property is “unallocated”
1214

 by the settlor after transferring 

property to the trustee, the equitable interest automatically results back to the settlor.
1215

 For 

example, a settlor may transfer land to trustees on trust for life for B and B’s children.
1216

 

Where B dies without children the beneficial remainder interest results, or springs back, to 

the settlor, and the trustees will hold the land on bare trust for the settlor.
1217

 Automatic 

resulting trusts are said to arise upon the failure of the intended disposition.
1218

 On the other 

hand, a presumed resulting trust is said to arise where, due to a lack of clear evidence, it 

becomes difficult for the court to establish whether the settlor intended to transfer his entire 

ownership interest in the property to the trustee.
1219

 In a situation where it becomes difficult 

to establish the true intentions of the settlor regarding a property the courts would generally 

presume that the settlor did not intend to transfer any beneficial ownership interest in the 
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property to the trustee.
1220

 Consequently, the trustee is presumed to hold the property on a 

resulting trust for the settlor.
1221

 Lord Upjohn in Vanderwell v IRC
1222

 observed that “in 

reality the so called presumption of resulting trust is no more than a long stop to provide 

answer where the relevant facts and circumstances fail to yield a solution.”
1223

   

Thus, in Prest,
1224

 Lord Sumption was able to disturb the corporate veil based on a presumed 

resulting trust due to Mr Prest’s refusal to disclose fully the financial status of the company. 

According to Lord Sumption, Mr Prest’s refusal made it difficult for the court to make a 

decision which would yield a fair solution.
1225

 His Lordship in relation to Mr Prest’s refusal 

to co-operate with the court stated that:   

“The courts are entitled to make adverse inferences and to take notice of the 

inherent probabilities when deciding what an uncommunicative husband is 

concealing...the silence of one party in face of the other party’s evidence may 

convert that evidence into proof in relation to matters which are, or are likely to be, 

within the knowledge of the silent party and about which that party could be 

expected to give evidence. Thus, depending on the circumstances, a prima facie 

case may become a strong or even an overwhelming case.”
1226

 

 

Mr Prest refused to disclose fully the financial status of his company. He was deemed to be 

concealing facts relevant to the case; the Supreme Court used the conventional legal principle 

of presumed resulting trust to reach Mr Prest.
1227

 According to Lord Sumption the properties 

belonged beneficially to the husband, by virtue of “his persistent obstruction and 

mendacity.”
1228

 Hence, his Lordship ordered Mr Prest to transfer the properties vested in the 

companies to his wife because the companies held the properties on trust for Mr Prest.  
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6.9 PROBLEMS OF THE CONCEALMENT PRINCIPLE 

The idea that the courts could reach a controller without piercing the corporate veil is 

undeniably a welcome development because claimants like Mrs Prest, by virtue of the 

concealment principle, were able to circumvent the restrictive veil piercing jurisdiction to get 

justice through conventional legal principles.
1229

 Whilst the resulting trust principle made it 

unnecessary for the court to pierce the veil in Prest, evading the corporate veil to reach a 

controller does not in any way eradicate the veil piercing jurisdiction.
1230

 Lord Sumption 

stated in Prest that the powers of the court to pierce the corporate veil are: 

“Limited to carefully defined circumstances... I think...the limits are recognised 

and respected...if it is not necessary to pierce the corporate veil, it is not 

appropriate to do so...every case where the [concealment] principle is satisfied, the 

facts will in practice disclose a legal relationship between the company and the 

controller which will make it unnecessary to pierce the corporate veil.”
1231

  

 

In other words, according to Lord Sumption the corporate veil should not be pierced where 

other effective remedies may be achieved through the concealment principle.
1232

 Therefore, 

where a controller subjects the corporate form to abuse, the courts could reach such a 

controller through other conventional, legal principles that are independent of veil 

piercing.
1233

 Lord Neuberger in tandem with Lord Sumption stated unequivocally that the 

court’s power to pierce the corporate veil could only be exercised “when all other, more 

conventional, remedies have proved to be of no assistance.”
1234

 According to the Supreme 

Court, piercing the corporate veil should be a remedy of last resort because it would be wrong 

to discard a doctrine “which has been generally assumed to exist in all common law 

jurisdictions.”
1235

 However, since every argument to pierce the corporate veil is essentially an 

invitation to the court to uphold a right or policy concern that competes with those underlying 

the separate entity rule, clarity and coherence are only achieved by directly addressing the 
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interests at stake, rather than by applying a set of fixed rules.
1236

 It is absolutely necessary 

that the courts shift from maintaining a fixed set of rigid rules that could shield unscrupulous 

controllers and their companies from liability and could leave claimants with no remedy 

irrespective of its longevity.
1237

 

Furthermore, like the evasion principle, the concealment principle is restrictive and narrow in 

scope because not all cases may fall within the concealment concept.
1238

 Whilst there are 

cases that may be consistent with the concealment concept and the courts under such 

circumstances have circumvented the rigid veil piercing jurisdiction to reach a controller,
1239

 

the facts in some cases may overlap which may cause confusion in determining whether such 

cases are consistent with either the concealment or the evasion principle.
1240

 For example, 

Lord Sumption in Prest deemed the facts in Gilford Motors v Horne
1241

 to be consistent with 

the evasion principle because the controller had pre-existing legal obligations which he tried 

to evade by incorporating his company. It may also be argued that this case also falls within 

the concealment concept. The fact that the Mr Horne incorporated the company in his wife’s 

name whilst he was coordinating the company from the background may be deemed that he 

was trying to conceal himself so that he would not be perceived as breaching his contractual 

agreement with the plaintiff.
1242

 

Additionally, to support the argument on concealment, Lord Sumption cited the case of 

Gencor ACP Ltd v Dalby.
1243

 In Gencor ACP, the defendant (Mr Dalby) was the managing 

director of Gencor ACP group of companies. As manager, he dishonestly diverted Gencor’s 

finances and other business opportunities to Burnstead, a company he owned and controlled. 

Consequently, Gencor ACP asked the court to pierce the veil and force Mr Dalby to repay the 

monies which he diverted to Burnstead. Mr Dalby relying on the separate entity principle 

argued that he could not be forced to repay the monies diverted from Gencor ACP because 

the monies were transferred to his company Burnstead, and not to himself. Rimer J delivering 
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the lead judgment rejected Mr Dalby’s argument and pierced the corporate veil on the basis 

that the company Burnstead was in substance no more than a:  

“Creature or simply the alter ego through which the defendant [Mr Dalby] enjoyed 

the profit which he earned in breach of his fiduciary duty to Gencor ACP... if the 

arrival at this result requires a lifting of Burnstead’s corporate veil, then I regard 

this as an appropriate case in which to do so.” 
1244

  

Whilst Rimer J in Gencor ACP thought he was piercing the corporate veil, Lord Sumption in 

Prest disagreed. To Lord Sumption, Gencor ACP was not in reality concerned with veil 

piercing.
1245

 In his view, this case was concerned with the concealment principle because “the 

evasion principle was not engaged... [And] no claim had been evaded.”
1246

 In Gencor ACP 

the decision could not be deemed as piercing the veil, but rather one of concealment.
1247

 

Although Lord Sumption refused to acknowledge that the decision in Gencor ACP was an 

example of veil piercing, his Lordship’s suggestion seemed to be inaccurate particularly 

when this case is juxtaposed with the decision House of Lords decision in Salomon. Lord 

Halsbury observed in Salomon that where a company has been deliberately incorporated to 

perpetrate fraud the courts could disregard the separate personality of the company with the 

aim of making the controller liable for the debt of the company.
1248

 In Gencor ACP, the facts 

showed that the controller of Burnstead (Mr Dalby) deliberately incorporated the company to 

fraudulently siphon assets and profits meant for Gencor ACP. This illustration showed that 

whilst the respective rights and liabilities of companies and their controllers can often be 

determined by reference to conventional principles without in any way encroaching on the 

separate entity principle, where cases overlap it may create confusion for the courts in 

determining which principle to apply to each particular case.
1249

 Given this confusion it is 

suggested that the concealment principle may be too narrow to tackle corporate abuse.   

Despite the myopic nature of the concealment principle, the principle involves the application 

of conventional legal principles which could allow claimants to reach a controller without 
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having to go through the veil piercing doctrine.
1250

 Some of the conventional legal principles 

where the courts could disturb, but not pierce the corporate veil are discussed below.  

6.9.1 Agency  

Whilst Lord Sumption was able to reach the controller in Prest on the basis of conventional 

legal principles such as the resulting trust, his Lordship also proffered other conventional 

legal principles through which claimants could be able to disturb the corporate veil. One such 

principle is through agency. Lord Sumption observed that where a controller subjects the 

corporate form to abuse, but such abuse does not fall within the evasion principle which 

could permit piercing the corporate veil, the courts in order to reach a controller could treat 

“the company as the agent or nominee of the principal.”
1251

 An agency relationship arises 

where a controller or parent company has a degree of effective control to qualify as a 

principal.
1252

 In the context of an agency relationship between a controller and the company, 

agency may be tentatively defined as a relationship which is based upon the express or 

implied consent of the controller that the company will act on the former’s behalf. Under 

such circumstances the acts of the company are then deemed to be acts of the controller or 

director.
1253

 In IRC v Sanson
1254

 Lord Sterndale observed that in an appropriate case it might 

be possible to establish an agency relationship between a majority shareholder and the “one 

man company”
1255

 under his control. In his Lordship’s view, in order to prove agency 

relationship it is pertinent to show that one dominant party had absolute control over the 

affairs and actions of the company.
1256

  

Whilst this may be the case, it must be noted that agency as a conventional legal principle to 

disturb the corporate veil goes contrary to the decision of the House of Lords in Salomon.
1257

 

The House of Lords in Salomon unequivocally stated that a company duly incorporated is at 

law a different person altogether from its shareholders: “the company is not in law the agent 

or nominee of the subscribers or trustee for them.”
1258

 Thus, given the fact that the courts are 
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generally reluctant to disregard the rule in Salomon, it may be become difficult and rare for 

the courts to circumvent the Salomon principle through conventional agency rules.
1259

  

6.9.2 Resulting Trust 

Despite being unable to pierce the corporate veil through general company law rules in 

Prest,
1260

 the Supreme Court pursuant to the concealment principle managed to reach the 

controller through a presumed resulting trust.
1261

 Trust principles have been argued to be one 

of the most reliable ways to tackle corporate abuse because they allow the courts to infer 

impropriety based on a controller’s actions to reach a fair decision.
1262

 Reliance on this 

principle as a means to disturb the corporate veil would be comparatively rare because not 

many cases fall within the trust concept. Where a particular case does not fall within 

conventional trust principles, directors such as the one in VTB may escape the consequences 

of their fraudulent actions.
1263

        

6.9.3 Tort 

Lord Sumption was of the opinion in Prest that cases such as Gencor ACP that were 

traditionally perceived as examples of veil piercing did not in fact involve piercing the veil 

because in his view liability was imposed in some other way.
1264

 The following case provides 

a good example of a case where the court was able to impose liability on a parent company 

for the acts of a subsidiary without piercing the corporate veil.   

In Chandler v Cape Plc
1265

 the claimant, a former employee of a subsidiary company owned 

by Cape Plc, contracted asbestosis due to prolonged inhaling of dust particles from the 

production of asbestos roof sheets. He brought a claim against the defendant company Cape 

Plc, on the basis that Cape Plc being the parent company owed a duty a of care to the 

employees of its subsidiary company to ensure a safe working environment for them. Cape 

Plc, relying on the separate entity principle rejected this argument on the basis that whilst it 

was the parent company the subsidiary was a wholly separate entity from Cape Plc. In the 

view of Cape Plc, it was the subsidiary being a separate entity that had failed in its duty of 
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care to the plaintiff.  Arden LJ in her leading judgement made Cape Plc tortuously liable for 

breaching its duty of care to the plaintiff.  The learned judge observed that the company was 

liable because there was close “proximity”
1266

 between the parent company and its 

subsidiary. Cape Plc had employed a group medical adviser, responsible for the health and 

welfare of all employees within the group of companies and was also involved in the 

formulation of the subsidiary’s health and safety policies.
1267

 According to Arden LJ in order 

to establish a duty of care there should:  

 

“Exist between the party owing the duty and the party to whom it is owed a 

relationship characterised by the law as one of ‘proximity’ or ‘neighbourhood’ and 

that the situation should be one in which the court considers it fair, just and 

reasonable that the law should impose a duty of a given scope upon the one party 

for the benefit of the other.”
1268

  

In making Cape Plc liable for breaching its duty of care to the plaintiff, Arden LJ strongly 

denied that this ascription of direct responsibility to Cape Plc was an example of piercing the 

veil.
1269

 The learned lord emphatically stressed that:  

“I would emphatically reject any suggestion that this court is in any way concerned 

with what is usually referred to as piercing the corporate veil. A subsidiary and its 

company are separate entities. There is no imposition or assumption of 

responsibility by reason only that a company is the parent company of another 

company.”
1270

   

Whilst Cape Plc may not be an example of the courts piercing the corporate veil,
1271

 the 

decision in Cape Plc provides claimants with the opportunity to make a parent company liable 

for the actions of its subsidiary through tort principles without piercing the corporate veil.
1272

 

The reliance on tort as a means to pierce the corporate veil may be scarcely used because in 
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the absence of exceptionally close proximity it may become difficult for claimants to get a fair 

result and large parent corporations may escape liability for their negligent conducts.      

6.10 CONCLUSION  

In order for the fraud exception to justify disregarding the Salomon principle i.e. pierce the 

corporate veil, the defendant must have the intention to use the corporate structure in such a 

way as to perpetrate some wrongdoing. Whilst the fraud exception may be perceived as 

protecting the corporate form from abuse, it has been shown in this chapter that fraud as a 

protective measure is insufficient. The difficulty of establishing that a controller incorporated 

the company with “intent to defraud”
1273

 makes the “fraud exception”
1274

 an ineffective and 

inadequate tool to tackle corporate abuse. The equitable fraud concept formulated by the 

courts to curb corporate abuse also failed to create the significant impact which it deserved 

because of the dogmatism and a rigid adherence to the separate personality principle as 

espoused in Salomon. The fact that corporate abuse remains a real concern in the twenty-first 

century it might have been expected that the Supreme Court when presented with the 

opportunity in Prest would develop the law so that it could tackle adequately abuse of the 

corporate form. However, the courts affirmed the Salomon principle – a principle which is 

controversial, uncertain, and which, on analysis so far, appears to have led to injustice.
1275

 It 

showed the courts have failed to learn from history to develop judicial concepts that would 

deal adequately with corporate abuse.
1276

  

Whilst Lord Sumption’s explanation of the evasion and concealment principles undeniably 

has the advantage of promoting certainty, and encourages future courts to apply general legal 

principles such as tort, agency, or trusts in resolving disputes involving companies,
1277

 these 

concepts add nothing new to company law because the court’s decision to maintain the status 

quo i.e. the Salomon principle, demonstrates that the principle still reigns supreme.
1278

 Given 

the ambiguity surrounding the proof of fraud in Salomon, it might have been expected that 

the court should have articulated the evasion and concealment principle more broadly than it 
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did in Prest.
1279

 As seen in this chapter, the current interpretation of the evasion and 

concealment concepts are similar to the interpretation of fraud in Salomon.
1280

 They are 

arguably too narrow and restrictive in that not all cases may fall within their boundaries, 

which may hinder the successful piercing or disturbing of the corporate veil to tackle 

adequately corporate abuse.
1281

 That the majority of the Supreme Court judges did not 

entirely agree with Lord Sumption’s evasion and concealment concepts suggests that these 

principles may not prove adequate.
1282

  

Given the ineffective nature of the evasion and concealment principles to pierce the corporate 

the veil, it is submitted that the courts re-consider piercing the corporate veil in the interests 

of justice. Although piercing the veil in the interest of justice has been rejected by the 

courts
1283

 that principle remains possibly the only feasible way to pierce the corporate veil 

because it provides a more robust scope through which the courts could adequately and 

effective tackle corporate abuse. It is not restrictive like the archaic Salomon principle neither 

is it narrow like the evasion and concealment concepts. As shall be seen in Chapter 7, the 

courts unwillingness to deviate from the Salomon principle meant that the Government had 

little choice but to deal with corporate abuses that had arisen through adherence to 

the Salomon principle. The fact that previous legislation and past Governments had failed to 

tackle corporate abuse, it remains to be seen in Chapter 7 whether the Government has learnt 

from historical failures to enact legislation that would adequately tackle corporate abuse. 
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CHAPTER 7  

STATUTORY PIERCING OF THE CORPORATE VEIL: A CIRCUITOUS ROUTE? 

7.1 INTRODUCTION 

The objective of this chapter is to discuss the effect of companies’ legislation in relation to 

the imposition of personal liability against directors and other persons involved in the 

management of insolvent companies. This chapter builds upon the discussions in Chapter 6, 

to argue that given the inability of the courts to effectively tackle corporate abuse, the 

Government attempted through statute to proffer means through which corporate abuse could 

be curbed.
1284

 Given the fact that previous legislative efforts at tackling corporate abuse had 

proved ineffective in the nineteenth century, this chapter will analyse the companies’ 

legislation through considerations of case law to determine whether companies’ legislation 

has been effective and adequate in tackling abuses of limited liability. This chapter will 

analyse the companies’ legislation to determine whether the Government has learnt from past 

corporate abuses to formulate effective and adequate policies that could tackle abuses of 

limited liability.  

In doing so, this chapter will discuss the reports of the various Company Law Committees 

such as the Greene, Cohen, Jenkins, and Cork Committees formed by Governments to tackle 

corporate abuse, and will consider historically the developments or otherwise that have been 

introduced through the formation of such Committees. Whilst this chapter will be dominated 

by a consideration of the personal liability of directors, as determined by companies’ 

legislation, it will discuss briefly the disqualification of company directors. In relation to 

disqualification, this chapter will analyse the disqualification regime as amended by the 

recent Small Business, Enterprise and Employment Act 2015 to determine the impact of 

disqualification in piercing the corporate veil and curbing corporate abuse. 

It must be noted here, that in line with the topic of this thesis, this chapter focuses primarily 

on section 213 and section 214 which deals with fraudulent trading and wrongful trading 

respectively under the Insolvency Act 1986. It does not discuss the phoenix company 

syndrome provided for under section 216 of the Insolvency Act due to time constraint. This 

Chapter will chronologically assess the development of limited liability abuse, considering 

whether the law has changed since Salomon v Salomon, or whether there has been a 

circuitous route that leads back to the original Salomon principles. 
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7.1.1 Salomon v Salomon: time for Parliamentary interventions? 

The House of Lords in Salomon v Salomon
1285

 decided that a company is a legal entity that is 

completely separate from its members. Lord Macnaghten argued that the company is a 

different person altogether from the subscribers to the memorandum, and though the 

company’s business may be the same as it was before incorporation,
1286

 and the same persons 

are managers, the company is not legally the agent of the subscribers or trustee for them.
1287

 

Grantham and Ricketts
1288

 argued that the House of Lords decision in Salomon was 

undoubtedly the foundation of company law for three reasons. Firstly, the decision 

recognised the fact that a company could be formed legally to shield its members and 

directors from liability; secondly, the decision implicitly recognised the formation of “one 

man companies”
1289

 almost a century before single individuals were permitted to incorporate 

companies; and finally the fact that a person holds shares is not sufficient to create a 

relationship of agency or trusteeship. These reasons in the view of Grantham and Ricketts 

made Salomon undoubtedly the bedrock upon which English company law is built. 

Whilst the doctrine in Salomon may be the bedrock of English company law, notable 

academics such as Professor Otto Kahn- Freund
1290

 have described the decision of the House 

of Lords in Salomon as “calamitous”
1291

 because in his view, the courts through the decision 

in Salomon failed to give protection to the appropriate people who need it –the creditors. 

Moore
1292

 also argued that while corporate personality protects companies’ members, it shifts 

risk and cost from members onto creditors. In situations where corporate insolvency arises as 

a result of the director’s fraudulent conduct, creditors of an insolvent company often find it 

difficult under the common law to sue and recover their debts primarily because corporations 

are in law separate legal entities, whose property and actions are not the property or actions 
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of their incorporators or controlling shareholders.
1293

 Consequently, directors hiding behind 

the corporate veil to perpetrate fraud are often untouched due to corporate personality. 

Therefore, in an attempt to remedy the situation the Government appointed the Greene 

Committee 1925 to investigate abuses of corporate personality and limited liability. 

7.1.2 The Greene Committee 1925
1294

 

The Greene Committee in its investigations argued that the majority of English businesses in 

the twentieth century were not fraudulent hence there was no need to implement radical 

changes to the Companies Act.
1295

 However, the Greene Committee was concerned about a 

particular type of fraudulent scheme “where the person in control of the company holds a 

floating charge and while knowing that the company is on the verge of liquidation, fills up his 

security by means of goods obtained in credit and then appoints a receiver.”
1296

 

In the view of the Greene Committee, the law was inadequate to deal with this type of 

corporate abuse and as a result recommended that a concept known as “fraudulent 

trading”
1297

 be introduced. The concept of fraudulent trading in the view of the Committee 

was to pierce the corporate veil and make the controller(s) personally liable statutorily for the 

debts of the company where they have been fraudulent in the affairs of the company. The 

Greene Committee also recommended that persons who deliberately used the company for 

fraudulent purposes should be imprisoned for a term of one year.
1298

  

Besides being personally and criminally liable, the Greene Committee also considered that 

directors could also be disqualified from acting as directors of a company where they have 

been found guilty of fraudulent trading. The Greene Committee recommended that the court 

should be empowered to disqualify for up to five years if it appeared [that] “any business of 

the company has been carried on with the intent to defraud creditors of the company or of any 

other company or person or for any fraudulent or illegal purposes”.
1299

 The rationale for 

disqualification was to deter directors from using the company for fraudulent purposes.
1300

 

Consequently, fraudulent trading and directors disqualification became an essential part of 
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English company law and appeared in the Companies Act 1929
1301

 in that, where a director 

was found guilty of fraudulent trading, the court also had the power to disqualify the director 

at the same time.
1302

 These provisions have undergone amendments since 1929 but have 

remained intertwined up to the present day. As shall be seen, the purpose of the modern 

directors’ disqualification legislation was essentially to consolidate the provisions of 

disqualification from the Companies Act into separate legislation where a director could be 

disqualified for other forms of corporate misconduct not just fraudulent trading.
1303

 The 

consolidating legislation is the Company Directors Disqualification Act 1986. Fraudulent 

trading remains a ground for personal liability and disqualification today.
1304

 In relation to the 

origins of fraudulent trading, section 275 of the Companies Act 1929 stated that:  

“(1) If in the course of the winding up of a company it appears that  any business of 

the company has been carried on with intent to defraud creditors of the company or 

creditors of any other person or for any fraudulent purpose, the court, on the 

application of the official receiver, or the liquidator or any creditor or contributory 

of the company, may,... declare that any of the directors,  whether past or present, 

of the company who were knowingly, parties to the carrying on of the 

business...shall be personally responsible, without any limitation of liability, for all 

or any of the debts or other liabilities of the company as the court may direct.” 

 

Directors guilty of fraudulent trading were made personally liable for corporate debts and 

were also liable to imprisonment for a term not exceeding one year.
1305

 In relation to 

disqualification, the 1929 Act also empowered the courts, in the course of winding up a 

company, to disqualify every director of a company upon the imposition of civil or criminal 

liability for fraudulent trading.
1306

 Section 217 of the Companies Act 1929 empowered the 

Official Receiver to make an application to the court to disqualify a director or any other 

officer where they had been fraudulent in the affairs of the company. Following such 

application, the court could make an order that “that person, director or officer shall not, 

without the leave of the court, be a director of or in any way, whether directly or indirectly, 
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be concerned in or take part in the management of a company.”
1307

 Disqualification here 

could be for up to five years from the date of the report.
1308

 Directors upon the imposition of 

civil or criminal liability could be personally liable for corporate debts and disqualified at the 

same time.
1309

  

Whilst the Companies Act 1929 made it statutorily possible to pierce the veil and make a 

controller personally liable where the company had been deliberately used for the purposes of 

fraud, given the fact that the term fraud since Salomon
1310

 has been notoriously difficult to 

define, it is surprising that the Greene Committee used the term “fraudulent trading” in the 

1929 Act because like the Salomon case, the primary issue which plagued section 275 of the 

1929 Act and continues in the modern law was what was meant by “intent to defraud”, or 

“fraudulent purpose” and what actually has to be proved in order successfully to pierce the 

corporate veil on the ground of fraudulent trading. Like the House of Lords in Salomon,
1311

 

neither the Greene Committee nor the Companies Act 1929 provided definitions of these 

terms and as a result the courts have been allowed to proffer explanations as to what they 

think “intent to defraud” or “fraudulent purpose” mean. In Re Patrick and Lyon Ltd
1312

 

Maugham J. suggested that “intent to defraud” involves: 

 

“Actual dishonesty involving, according to current notions of fair trading among 

commercial men, real moral blame...No judge, I think, has ever been willing to 

define fraud, and I am attempting no definition.”
1313

  

 

The failure to define fraud showed that the courts and the Government have consistently 

failed to learn from past corporate abuses to develop legislation that would effectively curb 

corporate abuse.
1314

 Furthermore, the judgment in Re Patrick is surprising because the court 

appeared to suggest that for fraud to justify piercing the corporate veil, conduct has to be 

morally wrong. However, it is suggested that this decision goes contrary to the decision in 
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Salomon v Salomon.
1315

 Lord Davey in Salomon implied that to establish intention to defraud 

“the company [must have been] formed for an unlawful purpose... to achieve an object not 

permitted by the provisions of the Act.”
1316

 In other words, where a company is deliberately 

incorporated for the sole purpose of committing fraud, the court could pierce the veil. This has 

nothing to do with morality as indicated by Lord Davey. Fraud is the intentional concealment, 

omission, or perversion of truth, to gain unlawful or unfair advantage which may generally 

give rise to a liability or culpability. Morality on the other hand, is the conformance to a 

recognised code, doctrine, or system of rules of what is right or wrong and to behave 

accordingly.
1317

 Morally wrong conducts does not necessarily give rise to a liability because it 

would be much too vague and subjective.
1318

  

 

Furthermore, the fusion of fraud and morality in Re Patrick goes against the intentions of the 

Greene Committee which was set up to tackle corporate abuse. The intentional abuse of 

corporate form was the primary reason the Greene Committee recommended the fraudulent 

trading provision in the 1929 Act rather than one of morality.
1319

 In light of this, it is 

submitted that the court’s fusion of fraud and morality in Re Patrick was unjustified. 

Additionally, in Re William C. Leitch Bros
1320

 Maugham J. argued that intention to defraud 

could be established where: 

 

“A company continues to carry on business and to incur debts at a time when there 

is to the knowledge of the directors no reasonable prospect of the creditors ever 

receiving payment of those debts, it is, in general, a proper inference that the 

company is carrying on business with intent to defraud.”
1321

 

 

The judgments in Re Patrick and Re William C. Leitch Bros are difficult to reconcile with one 

another. The latter case essentially considers the fraudulent act(s) of the perpetrator to 

conclude or infer that a fraud was intended, whereas, the decision in Re Patrick suggests that 

the fraudulent conduct in itself does not ultimately justify piercing the corporate veil unless it 
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is shown that the director intended in his mind to be fraudulent. The decision in Re Patrick 

was followed in Re White and Osmond (Parkinstone) Ltd.
1322

 In Re White Osmond 

(Parkinstone) Ltd, Buckley J. stated that: 

 

“There is nothing wrong in the fact that directors incur credit at a time when, to 

their knowledge, the company is not able to meet all its liabilities as they fall due. 

What is manifestly wrong is if the directors allow a company to incur credit at a 

time when the business is being carried on in such circumstances that it is clear that 

the company will never be able to satisfy its creditors. However, there is nothing to 

say that directors who genuinely believe that the clouds will roll away and the 

sunshine of prosperity will shine upon them again and disperse the fog of their 

depression are not entitled to incur credit to help them to get over the bad time.”
1323

 

 

It is submitted that the judgments in Re Patrick and Re White Osmond (Parkinstone) Ltd pose 

a serious threat to the courts’ ability to pierce the corporate veil on the grounds of fraudulent 

trading because they offer too much protection to fraudulent directors. Surely, if every person 

argued that they genuinely believed in their minds that the business would turn a corner and 

as a result they continued trading, then any person who engages in fraudulent trading would 

be acquitted because all a person needs to do is persuade the court that though his actions 

may have been fraudulent, he did not intend in his mind to be fraudulent. Although section 

275 made fraudulent directors personally liable for the debts of the company, as shall be seen, 

directors continued to use their companies’ to perpetrate fraud. Thus, as part of the 

government’s effort to tackle such abuses a further review of the Companies Act became 

necessary and the Cohen Committee was formed.
1324

 

7.1.3 The Cohen Committee 1945
1325

 

The Cohen Committee
1326

 - formed in 1945 to review the Companies Act 1929 –expressed 

similar sentiments to the Greene Committee that the great majority of limited companies both 

public and private were honestly and conscientiously managed.
1327

 The Cohen Committee 
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considered that limited liability companies were beneficial to the trade and industry of the 

country and essential to the prosperity of the nation as a whole.
1328

 

As a result, it was important not to place unreasonable fetters on businesses which could stifle 

economic growth.
1329

 Whilst the Cohen Committee was reluctant to make recommendations 

which might unduly hinder business growth, it was concerned that:  

 

“Promoters of a fraudulent company arrange for the company to issue to them or 

their nominees a debenture containing a floating charge on the assets of the 

company and then obtain a large quantity of goods by credit and before paying for 

them go into liquidation, so that all the assets of the company are absorbed in 

paying the debenture holders who have priority over the unsecured creditors other 

than preferential creditors.”
1330

 

 

This echoed the comments of the Greene Committee.
1331

 Consequently, the Cohen 

Committee recommended that in the interest of creditors, where the company affairs are 

improperly or dishonestly conducted, the fraudulent trading provision should be vigorously 

enforced and the offenders prosecuted and made personally liable.
1332

 One of the ways the 

Cohen Committee thought it could enforce and prosecute offenders was to extend the scope 

of the fraudulent trading provision. Whilst the Greene Committee recommended that only 

directors past or present, guilty of fraudulent trading should be personally liable for the debts 

of the company (this recommendation being introduced in section 275 (1) of the Companies 

Act 1929), the Cohen Committee recommended that section 275(1) could be “extended to not 

only directors but also to other persons who were knowingly parties to the fraud.”
1333

 It was 

the first time since the introduction of the fraudulent trading provision in the Companies Act 

that veil piercing was extended from directors to include other persons who knew of the 

fraudulent conduct.
1334

 The Cohen Committee’s rationale for extending section 275 to include 

“other persons”
1335

 was to deter corporate abuse by making personally liable, persons who 
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may assist or participate in the director’s fraudulent scheme. In relation to persons assisting 

or participating in the director’s fraudulent scheme, the Cohen Committee was concerned that 

some company auditors “for fear of losing their positions”
1336

 manipulate the company’s 

profit and loss account at the behest of fraudulent directors. 

This, in the view of the Cohen Committee meant that the shareholders and creditors received 

distorted information of the company’s finances which may be detrimental to “general 

economic planning.”
1337

 Consequently, the Cohen Committee recommended that the 

fraudulent trading provision be extended to include other persons who may assist the director 

in fraudulent trading.
1338

 Following the Cohen Committee’s recommendation, the scope of 

fraudulent trading was extended in section 332 Companies Act 1948:  

 

 

(1) “Where in the winding up of a company it appears that any business of the 

company has been carried on with intent to defraud creditors of the company or 

creditors of any other person or for any fraudulent purpose…any persons who were 

knowingly parties to the carrying on of the business in manner aforesaid shall be 

personally responsible without any limitation of liability, for all or any of the debts 

or other liabilities of the company as the court may direct... 

(2) Where any business of a company is carried on with such intent or for such 

purpose as is mentioned in subsection (1) of this section, every person who was 

knowingly a party to the carrying on of the business in manner aforesaid, shall be 

liable on conviction on indictment to imprisonment for a term not exceeding two 

years or a fine not exceeding five hundred pounds or both.”
1339

 

In relation to directors’ disqualification the Cohen Committee considered that in the interest 

of creditors, the courts should be empowered to disqualify for up to five years where it 

appeared that a director has been in breach of duty in relation to the management of the 

affairs of the company.
1340

 The Cohen Committee also considered that the court should be 

empowered to disqualify, for up to five years, a person it had convicted of any offence in 
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relation with the affairs of a company.
1341

 Following the recommendation of the Cohen 

Committee, the disqualification provisions were extended in section 188 of the Companies 

Act 1948.
1342

 Under section 188, the court in the course of winding up a company was 

empowered to disqualify where it appeared that a person was guilty of fraudulent trading.
1343

  

This was the same power that had initially been introduced in the 1929 Companies Act; 

however, added to this power was the ability for the court to disqualify where it appeared that 

a person was “otherwise… guilty, while an officer of the company, of any fraud in relation to 

the company or of any breach of his duty to the company.”
1344

 A person under section 188 

could also be disqualified upon conviction on indictment of “any offence in connection with 

the promotion, formation or management of a company”.
1345

 These provisions were the basis 

upon which the current section 2 and section 4 of the Company Directors Disqualification 

Act 1986 are based.
1346

 As shall be seen, directors continued to use their companies’ to 

perpetrate fraud. Thus, as part of the government’s effort to tackle such abuses a further 

review of the Companies Act became necessary and the Jenkins Committee was formed. 

7.1.4 The Jenkins Committee 1962
1347

 

Although, section 332 and section 188 of the Companies Act 1948 respectively extended the 

veil piercing and disqualification jurisdictions from directors to include any other person who 

knew of the fraudulent act, there were still arguments that the law was still not adequate to 

tackle corporate abuse by controllers.
1348

 The predominant criticism was on the fact that 

section 332 of the Companies Act 1948 imposed on a claimant the onus of establishing 

intention to defraud. This requirement the Jenkins Committee acknowledged was almost 

impossible to achieve because of the difficulty of establishing the fraudulent intent of a 

perpetrator.
1349

 Indeed, the decisions in Re Patrick & Lyon Ltd and Re White Osmond 
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(Parkinstone) Ltd
1350

essentially support the idea that to pierce the corporate veil, the 

fraudulent state of mind of a director has to be proved. Given the difficulty of establishing 

intent to defraud, these decisions rendered the fraudulent trading provision less effective in 

curbing corporate abuse.  

Alongside the difficulty in establishing fraud, the Jenkins Committee further criticised section 

332 of the Companies Act 1948 on the basis that the Act did not provide a sufficient deterrent 

to dissuade directors from abusing corporate personality. In the view of the Jenkins 

Committee, the fraudulent trading provision only covers situations where fraud is discovered 

in the course of a winding up, but the Act does not extend to other circumstances where fraud 

is discovered whilst the company is still solvent.
1351

 This criticism is similar to that which 

was levelled against the Trading Companies Act 1834 and the Chartered Companies Act 

1837.
1352

  

The Jenkins Committee in 1962 observed that section 332 does not provide a procedure to 

deal with situations where directors appear to have been negligent regarding the affairs of the 

company.
1353

 In an attempt to ameliorate this anomaly, the Jenkins Committee considered 

that the fraudulent trading provision could be usefully extended to include directors and any 

persons who have carried on the business of the company “in a reckless manner... [should be] 

personally liable without limitation of liability, for all or any of the debts or other liabilities of 

the company.”
1354

 

The rationale of the Jenkins Committee in recommending this extension was to make 

directors personally liable for the company’s debts where fraudulent trading was discovered 

prior to the company going into insolvent liquidation.
1355

 Although, the Jenkins Committee 

recognised that it may be difficult to decide in any particular case whether a director acted 

recklessly or incompetently, especially when the company was still solvent, it considered that 

this was necessary in order to deter controllers from continuing to trade in situations where 
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they should have ordinarily ceased trading.
1356

 The Committee also recommended that the 

Companies Act 1948 should be extended to include persons guilty of any offence involving 

fraud or dishonesty, whether or not in connection with a company; and persons persistently in 

default in complying with the provisions of the Act.
1357

 The report of the Jenkins Committee 

was widely applauded by the Government so much so that in 1973, a White Paper was 

proposed to implement “the great majority”
1358

 of the Committee’s report. Despite the 

general acceptance of the Jenkins Report, the Government felt that some of the Jenkins 

recommendations were controversial and problematic.  

This controversial area centred on the issue of directors’ disqualification. In extending the 

ambit of the fraudulent trading provision, the Jenkins Committee had further recommended 

that persons who have acted in a “...incompetent manner in relation to the company’s affairs 

should be disqualified from acting as director.”
1359

 Whilst the Government accepted in 

principle that a course of conduct leading to disaster in the face of clear warnings may well 

be “reckless”
1360

 and the offender should be subject to personal liability for the company’s 

debts, the Government viewed the Jenkins Committee’s further recommendation that 

“incompetence”
1361

 should be a basis on which directors be disqualified as problematic. In the 

view of then Government:  

 

“Incompetence per se is not a matter which can be easily defined in law or readily 

determined by a court... to allow for disqualification solely on grounds of 

incompetence would go unwisely far.”
1362

  

 

In the view of the Government where shareholders elect an incompetent person to be the 

director, provided that person does his honest best, however poor it may be, it would not be 

right to ask the court to disqualify such a person because he is deemed incompetent.
1363

 It is 
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submitted that the Government’s reservations about the incompetence recommendation were 

unjustified. Surely, where a director continues to trade despite warning signs that the 

company was in danger of becoming insolvent and he negligently ignored the warnings, such 

a person is not fit to be a director and should be disqualified. 

However, the ambiguity of the incompetence recommendation meant that the Government 

abandoned the aspects of the Jenkins Committee recommendations which dealt with 

fraudulent trading.
1364

 Given the ambiguity of establishing fraud,
1365

 it is surprising that the 

Government abandoned the Jenkins Committee recommendation. The Committee’s 

recommendation would have provided more robust circumstances through which the veil 

could be pierced. Claimants instead of facing the difficult task of establishing intent to 

defraud could be able to reach a controller where such a controller has been negligent or 

reckless in the company’s business. This would undeniably have prevented corporate abuse.  

Although the Government implemented and expanded some of the “non-controversial”
1366

 

aspects of the Committee’s recommendations in the Companies Act 1976, for example, the 

Government under the Companies Act 1976 extended the ability of the court to disqualify a 

person from acting as a director where such a person had been found to be in persistent 

breach of obligations under the Companies Acts.
1367

 No mention of fraudulent trading was 

made in this legislation. When fraudulent trading was mentioned in the Companies Act 1981, 

this legislation only made mention of the criminal liability of persons involved in fraudulent 

trading, no mention was made in this legislation to the civil liability where persons involved 

in fraudulent trading could be made liable for corporate debts. In relation to the criminal 

liability of persons involved in fraudulent trading, section 96 of the Companies Act 1981, 

stated that:  
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“Section 332(3) of the 1948 Act (criminal liability of persons concerned in 

fraudulent trading by company) shall apply whether or not the company has been 

or is in the course of being wound up.”
1368

 

The omission of the civil liability for fraudulent trading from the Companies Act 1981 meant 

that Britain relied on the 1948 Companies Act to tackle corporate abuse, a law which had 

been “widely criticised”
1369

 as being ineffective in tackling corporate abuse.
1370

 The failure to 

expand the fraudulent trading provision meant that the development of the veil piercing 

jurisdiction was curtailed.
1371

 Until the Cork Committee in 1982 resurrected the fraudulent 

trading discussion and made recommendations culminating in the expansion of the provision 

in the Insolvency Act 1986; Britain for thirty eight years relied on the inadequate fraudulent 

trading provision under the Companies Act 1948 to tackle corporate abuse.
1372

 Had the 

Government implemented the Jenkins Committee recommendation, it is probable that the veil 

piercing jurisdiction could have been more advanced prior to the formation of the Cork 

Committee. Unfortunately this failure makes it impossible to know how much impact the 

Jenkins recommendation would have had on company law at least in relation to corporate 

abuse and piercing the corporate veil.
1373

 Therefore, to correct this weakness the Government 

formed the Cork Committee. 

7.1.5 Cork Committee 1982
1374

 

The Government’s failure to expand the fraudulent trading provision as suggested by the 

Jenkins Committee was evidenced in the 1982 report of the Cork Committee. As part of its 

deliberations on insolvency law, the Cork Committee observed that the Jenkins Committee 

recommended an expansion of these provisions to include directors who could be shown to 

have acted ‘recklessness or incompetently’ in relation to the affairs of a company, but those 

proposals have never been implemented”.
1375
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Whilst, the Cork Committee stopped short of attributing reasons for the Government’s non-

implementation of the Jenkins Committee recommendations, as already noted,
1376

 the 

controversy which surrounded directors’ disqualification on grounds of incompetence could 

be the reason the Government decided not to implement the Jenkins recommendation on 

fraudulent trading.
1377

 The Cork Committee in relation to fraudulent trading shared similar 

sentiments with the Greene, Cohen, and Jenkins Committees that the law was inadequate and 

ineffective. This consensus on the inadequacy of the fraudulent trading provision was borne 

from the fact that delinquent directors continued to use the company for fraudulent purposes 

without being made personally liable for their actions. The Cork Committee observed that:  

“The doctrine of limited liability...leads to... lack of concern when company 

officials know that if the company goes down, they will not have any financial 

liability…we have received many complaints about the apparent inability of the 

law to deal adequately with dishonesty or malpractices on the part of… company 

directors.”
1378

  

Prominent amongst the Cork Committee’s concerns are that section 332 of the 1948 Act 

imposes “an unduly stringent burden of proof in establishing fraud.”
1379

 The Cork Committee 

acknowledged that due to the strict standard of establishing fraud the courts consistently 

refused to pierce the veil.
1380

 Directors as a result, were allowed to escape personal liability in 

cases where they should have been made liable.
1381

 The Cork Committee was concerned that 

however recklessly or unreasonably a director may have behaved he cannot be made 

personally liable for the company’s debts if he can convince the court that he honestly 

believed that the business would turn a corner.
1382

 Since it was difficult under section 332 to 

establish a director’s state of mind which could make him personally liable for fraudulent 

trading, the Cork Committee considered an extension of the law in the following terms:  

“In considering our approach to the problems described…[we shall introduce] a 

new concept [known] as wrongful trading, so that those concerned in the 
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management of a company’s affairs may be made liable for the financial 

consequences of their wrongful or reckless conduct”.
1383

 

In recommending the wrongful trading concept, the Cork Committee also recommended that 

the phrase “fraudulent trading”
1384

 should be retained in the Companies Act. The rationale 

for this retention – in the view of the Cork Committee –was to deal with corporate 

insolvency driven by the criminal intent of a director.
1385

 However, the wrongful trading 

provision as opposed to the fraudulent trading provision needs no finding of the director’s 

intentions to defraud.
1386

 The rationale for the wrongful trading provision was to create an 

alternative means of tackling corporate abuse where it becomes difficult to ascertain a 

director’s fraudulent mind.
1387

 This alternative in the view of the Cork Committee would 

focus on the fact that directors “know or ought to have known”
1388

 that the company would 

not avoid insolvency and hence should cease trading. This recommendation is similar to the 

one which was made by the Jenkins Committee but was abandoned by the Government 

some twenty years earlier.
1389

 

The Cork Committee recommended that the whole of section 332 should be repealed so far as 

it provides a civil remedy, and that it should be replaced by an entirely new section under 

which civil personal liability can arise: (a) without proof of fraud or dishonesty; and (b) 

without requiring the criminal standard of proof.”
1390

 Although, the Government was 

reluctant to implement the Cork Report,
1391

 a rise in corporate insolvencies and financial 

scandals
1392

 aroused public disquiet over the way those responsible for mismanagement of 

companies escaped liability for their fraudulent actions. This prompted the Government to act 

on the Cork Report.
1393

 Due to the rise of corporate insolvencies in the 1980s as a result of 

corporate abuse the Government decided to consolidate insolvency provisions from the 

Companies Act 1985 into new separate legislation.  
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The rationale for this new legislation was meant amongst other things to tackle issues in 

corporate insolvency arising from abuse of corporate personality and limited liability.
1394

 This 

consolidating legislation became the Insolvency Act 1986.
1395

 Following this consolidation 

section 213 of the Insolvency Act made directors guilty of fraudulent trading personally 

liable for the debts of the company. However, considering the difficulty in establishing fraud, 

the Government introduced the wrongful trading provision under which directors could be 

made personally liable without recourse to establishing fraud. This wrongful trading 

provision is found in section 214 of the Insolvency Act 1986. The section below shall discuss 

primarily sections 213 and 214 of the Insolvency Act 1986 in relation to the imposition of 

personal liability against directors and other persons involved in the management of insolvent 

companies.  

This section shall also analyse whether these provisions have been adequate in tackling 

corporate abuse. However, in relation to disqualification, it must be noted that a person who 

is found guilty of either fraudulent trading or wrongful trading under the Insolvency Act 1986 

may also be disqualified from being a director of any company. The disqualification of 

directors for either fraudulent trading or wrongful trading is provided for in section 10 of the 

Directors’ Disqualification Act 1986 but it is discretionary. 

 

7.2 SECTION 213 OF THE INSOLVENCY ACT 1986: FRAUDULENT TRADING  

(1) If in the course of the winding up of a company it appears that any business of 

the company has been carried on with intent to defraud creditors of the company or 

creditors of any other person, or for any fraudulent purpose, the following has 

effect; 

(2) The court, on the application of the liquidator may declare that any persons who 

were knowingly parties to the carrying on of the business in the manner above 

mentioned are to be liable to make such contributions (if any) to the company’s 

assets as the court thinks proper.
1396
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Under the Companies Act 1929 it became statutorily possible for the courts to 

pierce the corporate veil where the company has been deliberately used for the 

purposes of fraud.
1397

 Whilst this may be the case, it must be noted that fraudulent 

trading is not as straight forward as it looks because to pierce the corporate veil 

under section 213 (1) of the Insolvency Act, three elements need to be established. 

These are: 

(1) The business of the insolvent company has been carried on with intent to 

defraud creditors or for any other fraudulent purpose 

(2) The defendant participated in the carrying on of the business; and 

(3) The defendant participated in the fraud knowingly. 

These three elements are significant in order to successfully tackle corporate abuse. In light 

of this, each of these requirements will be considered in order to determine whether they are 

adequate to establish liability for fraudulent trading.
1398

 

7.2.1.1 Intent to defraud creditors or for any other fraudulent purpose 

This element is the most difficult to prove because of the challenge in establishing intention 

to defraud.
1399

 The problem with the fraudulent trading provision, ever since it was 

introduced, has been what is meant by “intent to defraud”, or “fraudulent purpose.”
1400

 

Although, the courts have attempted to proffer some meaning with regard to the test of intent 

in relation to fraudulent trading, the legal conclusions drawn from the actions in question, has 

done little to solve the problem.
1401

 In R v Grantham
1402

 Lord Lane CJ observed that a person 

intends to defraud: “...if he obtains or helps to obtain credit... when he knows there is no good 

reason for thinking funds will become available to pay the debt when it became due or shortly 

thereafter.”
1403

 The decision in Grantham suggests that to establish intent to defraud which 
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could suffice piercing the corporate veil; it has to be proved that directors knew at the time 

that there was no reasonable prospect of the company paying its debts but the director 

obtained credit nonetheless.  

 

In determining whether a director had knowledge of his fraudulent conduct or not, the court 

in R v Ghosh
1404

 stated that an individual must have “realised”
1405

 that what he was doing was 

fraudulent. In other words, the courts may be reluctant to pierce the veil unless it is 

established that the defendant recognises that his action(s) was fraudulent. A more recent 

case, Morphitis v Bernasconi,
1406

 exemplifies the difficulty with the statutory definition of 

fraud. In that case, the defendant company Transmetal Chemical Ltd carried on business as 

hauliers from a number of leasehold premises on a trading estate. The rent for the leasehold 

was always paid in advance to Ramah Holdings Ltd, the landlord of the leased properties. 

However, the company ran into financial difficulties – difficulties which the directors 

attributed to the large amount the company paid in rent. Consequently, the directors 

concocted a scheme that could make Transmittal Chemical Ltd avoid its leasehold agreement 

with Ramah Holdings Ltd without damaging its assets, goodwill, and trade connections. As 

part of the plan, the directors of Transmittal Chemical Ltd resigned from the board of the 

company, appointed a new director to manage the business of Transmittal Chemical Ltd and 

thereafter incorporated a new company called, Trans Montana Carriers Ltd, and purchased 

for £1,000 the good will of the previous Transmittal Chemical Ltd. Soon after incorporating 

the new company (Trans Montana Carriers Ltd); the previous company Transmittal Chemical 

Ltd ceased trading and was wound up with unpaid rent of £112,000 owed to Ramah Holdings 

Ltd.  

 

Although, after threat of legal action, Transmittal Chemical Ltd negotiated with Ramah 

Holdings Ltd to make payment in instalments of £5,000, such instalments were paid after 

much pressure from Ramah Holdings Ltd. After paying the first two instalments Transmetal 

Chimica Ltd stopped paying and never made any further payments. As a result, the liquidator 

brought action alleging that the directors had knowingly been parties to the carrying on of the 

business with intent to defraud creditors. The liquidator argued that the directors had agreed 
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to make payment by instalments when they knew that the rent would not be paid. This 

agreement the liquidator argued had deceived the landlord (Ramac Holdings Ltd) into 

believing that it would be paid the sums due under the lease in an agreed time. On this basis 

the liquidator sought to make the directors personally liable for the unpaid rent and also rent 

which the company continued to incur by being on the leased premises. On appeal, Chadwick 

LJ dismissed the argument of the liquidator on the basis that to establish intention to defraud 

under section 213, the requisite standard has to be that the business of the company had been 

carried on with “intent to defraud”
1407

 [emphasis added]. Chadwick LJ opined that: 

 

“The intent of the person carrying on the business is that the consequence of 

carrying it on (whether because of the way it is carried on or for any other reason) 

will be that creditors will be defrauded, ‘intent’ of course, being used in the sense 

that a man must be taken to intend the natural or foreseen consequences of his 

act...not every fraud or fraudulent misrepresentation perpetrated by a company 

amounts to fraudulent trading under section 213 of the Insolvency Act”.
1408

 

 

Savirimuthu
1409

 criticised the Court of Appeal in Morphitis on the basis that the court does 

not treat the phrase “with intent to defraud as a composite whole but elects instead to define 

the word “intent” in isolation.”
1410

 In the her view, the decision of the Court of Appeal 

appeared to suggest that to establish “intention to defraud” the very purpose, aim or objective 

of the company has to be fraudulent.
1411

 If this is the case then it is surprising that the Court 

of Appeal rejected the argument of the liquidator because as the facts in Morphitis suggests 

the aim or objective of the defendants in incorporating the new company in Morphitis was to 

allow Transmittal Chemical Ltd (the original company) to dissociate itself from the onerous 

leasehold premises, to minimise payments of rent to Ramac Holdings Ltd and to delay the 

initiation of legal proceeding against them. The Court of Appeal judgement in Morphitis 

mirrors the decision in Salomon v A. Salomon.
1412

 The House of Lords in Salomon implied 

that the veil could only be pierced where it is established that the company had been 
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incorporated with fraudulent intent.
1413

 Whilst this may be the case, what the Lords in 

Salomon and surely the judges in Morphitis did not acknowledge is that sometimes intentions 

could be “oblique.”
1414

  

 

Oblique intentions according to the House of Lords in R v Maloney
1415

 can be inferred or 

gleaned from the “surrounding circumstances that a person foresaw a consequence arising 

from his actions even in the absence of a desire to bring that consequence about.”  Thus, 

whilst it may appear prima facie that the new company in Morphitis (Trans Montana Carriers 

Ltd) was not incorporated with fraudulent intent, the surrounding circumstances in the case 

suggest that the directors knew that by incorporating this new company and closing the old 

one, they could avoid the onerous leasehold agreement they had with the landlord. Given the 

historical difficulty of establishing intention to defraud,
1416

 it is surprising that the courts and 

the Government have consistently required intention as a means to establish fraud. Griffin 

suggests that the requirement of intent by the courts could allow the company to be used as a 

vehicle for the “odd fraud or two”,
 1417

 as long as the fraud cannot be said to be done with 

intent. According to Griffin, the requirement of intent in establishing fraud offers too much 

protection to the fraudulent director and this hinders the ability of section 213 to effectively 

tackle corporate abuse. Furthermore, in rejecting the argument of the liquidator, the Court of 

Appeal in Morphitis stated that to establish fraud under section 213, it must be proved that 

the business of the company had been “carried on with intent to defraud creditors of the 

company.”
1418

 This statement also protects the unscrupulous director and prevents the 

efficacy of section 213 in tackling corporate abuse.
1419

 Indeed, where a company is involved 

in any transaction with a person and in the process of that transaction the company acts in a 

fraudulent manner, then the company commits a fraud in the pursuit of its business to the 

extent under which section 213 should apply because a company by entering into any 

transaction is by definition “carrying on” its business.
1420

 In light of this, it is submitted that 

the phrase “carried on business” as used by the Court of Appeal in Morphitis should not be so 
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strictly interpreted. Certainly, a company may be deemed to “carry on business” in situations 

where, as a result of its very existence as an incorporated company, it engages in any trading 

activities, despite the fact that the activity in question is just a one off act or transaction.
1421

 

 

7.2.2.2 Party in the carrying on of the fraudulent business 

In Re Maidstone Buildings Provisions Ltd,
1422

 the company secretary and financial adviser 

(Mr Penney) knew of the fraudulent trading of the company’s board of directors but failed to 

give any advice to the directors and the company went into insolvency liquidation. Having 

successfully persuaded the court to pierce the veil of the directors, the liquidator further asked 

the court to make the secretary and financial adviser personally liable for the debts of the 

company. The liquidator argued that given his enhanced role in the company, the secretary 

and financial adviser having known of the fraud owed a duty to the company to give advice 

to the directors and also to take positive steps to prevent the company from engaging in 

fraudulent trading.
1423

 According to the liquidator, the secretary’s inaction made him a party 

to the carrying on of the fraudulent business of the company. In delivering the lead judgment, 

Pennycuick V.C rejected this argument on the basis that to establish that a person was party 

to the carrying on of the business; the person must “participate in,” “take part in” or “concurs 

in”
1424

 the fraudulent business. In the view of the court, the secretary’s mere omission or 

silence to give advice is not sufficient reason to make him liable for the debts of the 

company. In other words, it cannot be said that someone is party to carrying on a fraudulent 

business if he does not actively participate or takes no positive steps at all in the furtherance 

of the fraudulent conduct.
1425

 As a result, the courts refused to pierce the veil and make the 

secretary personally liable for the debts of the company because even though he knew of the 

fraud, he did not actively participate in the fraud.
1426

  

 

The decision in Re Maidstone was discussed in Re BCCI; Banque Arabe Internationale 

d'Investissement SA v Morris & Ors.
1427

 In Re BCCI, the court was asked to determine 

whether it was necessary for a person to come within the ambit of a claim for fraudulent 
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trading under section 213 of the Insolvency Act 1986 for that person to perform a managing 

or controlling role within the company. To this end, Lord Neuberger observed that whilst 

persons who are merely employed by the company and are simply carrying out orders, could 

not be deemed to have “carried on”
1428

 the fraudulent business, someone who “orchestrates, 

organises or could seize”
1429

 the business of the company could be made liable for fraudulent 

trading as long as he knows of the fraud. In light of the argument in Re BCCI, it is submitted 

that the decision in Re Maidstone was unjustified. Given his enhanced role as the company 

secretary and financial adviser, Mr Penney the defendant in Re Maidstone owed a duty of 

care to the company because he was in a position within the internal organs of the company 

to take positive steps in preventing the fraudulent trading of the board of directors.
1430

 It is 

difficult to comprehend why a person who acted in a dual capacity as the company secretary 

and financial adviser escaped liability, especially when he was aware of the company’s dire 

financial state.
1431

 Being aware of the company’s insolvent state, he must have appreciated 

the fact that the company was going to incur further debts and in incurring further debts, the 

company would be guilty of “carrying on” the business with intent to defraud.
1432

  

 

Moreover, since he knew about the company’s insolvent state, the secretary had every 

opportunity and the responsibility, given his enhanced role in the company to try and prevent 

the company’s fraudulent conduct.
1433

 The secretary’s failure to act should surely be 

considered as a primary factor which led to the company’s fraudulent trading and should be 

perceived as condoning the fraud; the court should have pierced the veil and made him 

personally liable for the debts of the company like the others directors. However, whilst the 

court in Re Maidstone made persons who “actively participated” in fraudulent trading 

personally liable for the debts of the company, could an outsider or third party who is merely 

a casual participant and not an active participant in the fraud be made personally liable for the 

debts of the company?  In Re Gerald Cooper Chemical
1434

 the defendant collected money in 

advance to deliver goods to the plaintiff but failed to deliver the goods because he had instead 

used the money to pay off a third party (Mr Jimlou) to whom he also owed money. The third 
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party collected the money knowing that it originally belonged to the plaintiff but was not 

concerned as long as he got paid. Consequently, the plaintiff asked the court to make the third 

party liable for the debts of the company because by accepting payment with knowledge of 

all the circumstances surrounding the money, he was a “party to the carrying on” of the 

fraudulent business. The third party Mr Jimlou amongst other things contested this claim on 

the basis that he was not an active participant in the carrying on of the fraudulent business. 

Templeman J. dismissed the argument of the third party on the grounds that: 

 

“A creditor is party to the carrying on of a business with intent to defraud creditors 

if he accepts money which he knows full well has in fact been procured by carrying 

on the business with intent to defraud creditors for the very purpose of making 

payments”
1435

 

 

However, in light of the decision in Re Maidstone which indicated that fraudulent trading 

only occurs where a person “actively participates” or “takes positive steps” in the fraudulent 

activities of the company it may be argued that the decision in Re Cooper Chemicals is 

unjustified. The facts in Re Cooper Chemicals showed that the third party despite accepting 

fraudulent money was nonetheless a casual participant and not an active party to the 

fraudulent conduct perpetrated by the plaintiff.
1436

 On this basis, it is difficult to accept that a 

third party who accepted the benefit of a fraudulent transaction could on the grounds of his 

indifference to the manner in which that benefit was received be classed as an active 

participant in the fraudulent act.
1437

 Conversely, while the third party may not have actively 

participated in the fraudulent business, he may however be made personally liable as a 

constructive trustee for knowingly accepting fraudulent funds.
1438

 Morris QC in Armstrong 

Dlw Gmbh v Winnington Networks Ltd
1439

 stated that a constructive trust arises where a 

person fraudulently receives property and enjoys its benefit knowing that the property 

rightfully belongs to another. By knowingly enriching himself with illegal funds, the court in 

                                                 
1435

 Ibid. See also Re Augustus Barnette & Sons Ltd [1986] BCLC 170, Ch D. 
1436

 S. Griffin, The Personality Liability and Disqualification of Directors (Hart Publishing Oxford 1999) 45. 
1437

 Ibid 
1438

 See section 6.9.2 “Resulting Trust”. 
1439

 [2012] EWHC 10 Ch; [2013] Ch 156 [182]. See also S. Gallagher Equity and the Law of Trusts: Centuries 

in the Making (Gallagher and Blake Publishing 2013) 474. 



STATUTORY PIERCING OF THE CORPORATE VEIL 

P a g e  200 | 

 

Re Gerald Cooper Chemicals may be justified to pierce the veil and make the third party 

personally liable for the debts of the company. 

7.2.3.3 Knowingly participate in the carrying on of the fraudulent Business 

In addition to establishing that a company’s business has been carried on with intent to 

defraud, the Court of Appeal in Bank of India v Morris
1440

 decided that a person has to:  

“Knowingly participate in the business to defraud creditors.”
1441

 To determine whether a 

person knowingly participated in the fraudulent business, there must have been an “actual 

realisation”
1442

 that what was being done was fraudulent. According to Patten J, actual 

realisation has to be “contemporaneous with the assistance that was given at the 

time...knowledge based on hindsight is not enough, nor is negligence the test of liability.”
1443

  

For a claim of knowledge to successfully pierce the corporate veil, the plaintiff must establish 

that the defendant knew at the time that his act was fraudulent.
1444

 Whilst this may be the 

case, Patten J. in the Bank of India case suggested that the problem with establishing fraud is 

the “denial of knowledge”
1445

 – where a person denies having knowledge of a fraud, no 

matter how gross the conduct may be, it may be nigh impossible to make such a person liable 

for corporate debts.
1446

 Furthermore, in determining whether a perpetrator was a knowing 

party to a fraud, it has to be established that a person had “blind-eye” knowledge. “Blind-

eye” knowledge according to Patten .J. exists where: 

“The party in question shuts its eyes to the obvious because of a conscious fear that 

to enquire further will confirm a suspicion of wrongdoing which already exists... 

[It] includes deliberately shutting one's eyes to the obvious, provided that the 

fraudulent nature of the transactions did in fact appear obvious to those who dealt 

with these matters at the relevant time.”
1447
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In light of this, given the secretary’s silence or inaction following his discovery of the fraud in 

Re Maidstone
1448

(already discussed) it is suggested that the courts should have made Mr 

Penney the company secretary and financial adviser guilty of having ‘blind eye’ knowledge 

and made him personally liable for the company’s debts. The court’s failure to make him 

liable for fraudulent trading illustrates the inherent weakness of section 213 of the Insolvency 

Act to tackle corporate abuse. Palmer
1449

 in relation to the weakness of the fraudulent trading 

provision argues that the courts have failed to “formulate the test of fraudulent conduct and 

the underlying the concept of fraud itself.”
1450

 The difficulty in establishing “intent” is 

primarily responsible for the courts’ and the Government’s failure to formulate a test of 

establishing fraud that could adequately curb corporate abuse. The inability of fraud to 

prevent corporate abuse prompted the Cork Committee to recommend an alternative provision 

through which corporate abuse could be adequately tackled. This alternative is found in 214 

of the Insolvency Act and it is called the “wrongful trading” provision. 

7.3 SECTION 214 OF THE INSOLVENCY ACT 1986: WRONGFUL TRADING 

The Cork Committee’s recommendation of the wrongful trading section was designed to 

replace section 332 of the Companies Act which dealt with fraudulent trading.
1451

 The Cork 

Committee
1452

 was concerned that the difficulty in establishing intent to defraud had made 

section 332 ineffective in piercing the corporate veil.
1453

 Unless it was fully established that a 

director had intent to defraud, the courts were generally reluctant to pierce the corporate veil 

and make fraudulent directors personally liable for the debts of the company.
1454

 The burden 

of establishing intent to defraud prevented many people who have suffered genuine financial 

loss from issuing proceedings to recover their losses from disgruntled directors.
1455

  

The wrongful trading provision was introduced as a mechanism to regulate commercial 

activities of companies. According to Keay,
1456

 section 214 was passed to force directors into 
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taking proactive measures to prevent their companies from sliding into insolvency.  

Corporations by virtue of section 214 are mandated to employ meticulous examination of 

their companies’ wellbeing. In other words, the provision was passed in order to ensure that 

directors were placed in a position where they can anticipate that their company was in 

financial distress, but they failed to take measures to protect their creditors.
1457

  The fact that 

creditors of a company are essentially the ones who can lay claim over the company’s assets, 

it is expected that directors take measures to diminish losses creditors might face in the event 

of corporate insolvency. Therefore, the wrongful trading section requires that directors’ shift 

their loyalty from their shareholders to the creditors who stand to lose the most from 

corporate insolvency.
1458

  

However, whilst the wrongful trading section was enacted to ensure that directors take 

practical steps to avoid insolvency does not presuppose that when companies become 

insolvent directors have probably behaved unreasonably. Putting a company into insolvency 

procedures is not a risk free enterprise and directors generally stand to lose both personally 

and financially.
1459

 For example, where directors have given personal guarantees to pay debts 

in the event of default, such persons may be become personally liable for the debts in the 

event of corporate insolvency. Issues like these sometimes prompt directors to take more risk 

to prevent the company from sliding into insolvent liquidation.       

Whilst directors in the event of corporate difficulty may be allowed to take more risk,
1460

 the 

fact that shareholders, due to the principle of limited liability would be personally exempt 

from corporate debts, may prompt company directors to employ illegal, unethical, or indecent 

measures to make profit.
1461

 Consequently, wrongful trading may be perceived as a measure 
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that would restrain directors from engaging in reckless transactions thereby preventing 

corporate abuse.
1462

  

Indeed, the Cork Committee recommended that a new “wrongful trading”
1463

 provision be 

introduced in the event that directors decided to engage in reckless transactions. This 

wrongful trading provision would require a lesser burden of proof where there would be no 

need to establish intent to defraud.
1464

 The Cork Committee’s rationale for proposing the 

wrongful trading section was essentially to deter directors from abusing the corporate 

personality.
1465

  

In deterring abuse of the corporate form, the Cork Committee considered that a director shall 

be guilty of wrongful trading and be made personally liable for the debts of the company 

where the director has been “unreasonable or “reckless”
1466

 in the management of the 

company’s affairs. To determine whether a director has been reckless or unreasonable in the 

management of the company’s affairs, such a director must “know or ought to have 

known”
1467

 given the surrounding circumstances of the business that the company would not 

be able to meet its debts in full but still incurs debt nonetheless.
1468

 

As opposed to its fraudulent trading counterpart, the wrongful trading provision offers a 

wider scope though which the veil could be pierced more easily. Whilst establishing intent 

makes it difficult to pierce the veil under fraudulent trading, the wrongful trading section 

makes it possible to make personally liable, directors who anticipated insolvency and did 

nothing about it nor sought to curb the effect of insolvency on creditors. Under the wrongful 

trading provision, persons who fail to establish the fraudulent intent of the director could still 

make a director personally liable on the basis that the director should have known his 

action(s) was fraudulent.
1469
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7.3.1 Establishing liability under section 214 Wrongful Trading 

The general requirement needed to establish liability for wrongful trading is provided in 

section 214 (4) (b) (c) of the Insolvency Act.
1470

 This section provides that the court could 

pierce the veil where the actions of the director falls below the standard of a “reasonably 

diligent person having both the general knowledge, skill and experience that may be expected 

of a person carrying out the same functions as are carried out by that director in relation to the 

company.”
1471

 A director could be made liable for the company’s debts where he fails to do 

something which an ordinary, average director in his situation would do.
1472

 In determining 

whether a director’s action has been unreasonable, Lewison J observed that the facts need to 

be “self-evident.”
1473

 For example, in Re Purpoint Ltd
1474

 the director of an insolvent 

company was made liable for wrongful trading because he had failed to ensure that “proper 

records of the company’s finances were kept.”
1475

 In the view of Vinelott J, a reasonably 

prudent director would keep proper accounts of the company’s finances to ensure that the 

company does not continue to incur debts when it should have ceased trading.
1476

 According 

to the learned Judge, where a director bases his expectation of the company’s survival solely 

on mere business instinct–which is of a speculative nature, such anticipation may be deemed 

unreasonable and could justify piercing the veil.
1477

  

However, where such anticipation is incumbent upon factual evidence such as the company’s 

profit and loss accounts, its books and bank accounts which illustrate a probable change in 

the company’s future fortunes, such expectation may be deemed reasonable and a director 

may escape personal liability for corporate debts.
1478

 Although, the standard of reasonability 

used by the court in Re Purpoint
1479

 was that the director had failed to “keep proper 

records”
1480

 of the company’s accounts, it must be noted that the standard of reasonability 

and diligence is relative to different individual circumstances. In Re Continental Assurance 
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Co of London Plc,
1481

 the company had continually incurred heavy losses but the directors 

were advised by the finance director in their board meetings that the company was still 

solvent and should continue trading. The company went into insolvent liquidation incurring 

huge additional losses in the process. Consequently, the liquidator asked the court to make 

the directors liable for the company’s debts because they ought to have known that the 

company by continually incurring huge losses would not be able pay its debts and should 

have ceased trading. Park J in his judgment refused to pierce the veil because in his view “the 

directors...at all times in between board meetings sought the assurance from the finance 

director that the firm was still solvent.”
1482

 In the view of Park J, by holding board meetings 

and seeking professional advice the directors displayed a reasonable and conscientious 

attitude towards the company. However, it is submitted that where such meetings were not 

substantiated by any positive action on the part of the directors to ensure that the company 

stopped incurring heavy losses such meetings or advice should not be deemed reasonable.  

Indeed the facts in this case showed that in each of these meetings, the directors were made 

aware that the company’s huge losses had wiped out its reserves and the losses had taken a 

quarter of its share capital and thus ought to have ceased trading.
1483

 That the directors 

continued to trade despite this information showed they gave very little thought to the plight 

of the company creditors. Hence, despite the meetings the court should have made them 

liable for the debts of the company. 

Whilst, it is on record that the directors continued to trade based on the advice of the financial 

director,
1484

 it would be interesting to know the evidence upon which the directors and 

financial director in Re Continental concluded that the company was still solvent because as 

the facts suggests, the company had a poor record keeping system – a system which the judge 

himself conceded needed serious improvements.
1485

 In light of this, it is submitted that the 

directors instead of relying on board meetings and financial advisers would have through 

proper book keeping easily spotted and halted the company’s slide into insolvent liquidation.  

The reliance on faulty information was undoubtedly the primary reason the directors could 

not tell that the company was insolvent. Since they failed, they should have been made liable 
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for the debts of the company. Furthermore, in determining whether an action has been 

reasonable and diligent section 214(3) of the Insolvency Act requires that the director must 

have taken “every step”
1486

 to minimise potential loss to the company creditors. In Re Idessa 

(UK) Ltd (in Liquidation)
1487

 Anderson QC pierced the corporate veil because the directors 

knowing that the company was becoming insolvent had failed to “tighten the corporate 

belt.”
1488

 Tightening the corporate belt here according to Anderson QC includes the directors 

and employees taking pay cuts to enable the company pay its debts. 

Thus, when faced with corporate insolvency failure of a director to implement cost savings 

techniques and put in place strategies to enable an insolvent company repay its debts may 

mean that he could be made liable for the debts of the company. In the recent case of Brooks 

v Armstrong,
1489

 the directors of a tourist company continued trading for twelve years despite 

the company incurring losses for each of these twelve years. The company eventually went 

into insolvent liquidation and the directors were made personally liable for the debts of the 

company because they failed to take every reasonable step to minimise loss to creditors. In 

the view of Registrar Jones, trading for twelve years despite incurring losses showed that the 

directors failed to “take every reasonable step” to minimise loss to creditors. According to 

Jones, since the company continued to incur trading losses the directors should have taken 

“every step” to minimise loss to creditors by: 

 

“Preparing a business review and a plan dealing with future trading including steps 

that can be taken (for example cost cutting) to minimise loss…reaching agreements 

to deal with debt and supply where possible; regularly monitoring the trading and 

financial position [of the company]…asking if loss is being minimised; ensuring 

adequate capitalisation…”
1490

 

 

Whilst the courts in Brooks and Re Idessa required directors to implement cost savings 

techniques in case of corporate insolvency, it must be noted that the “every step” rule is a 

difficult requirement to prove. The rule if interpreted literally, may, barring some exceptional 
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cases, render its application to be nigh on impossible.
1491

 Indeed, there is plethora of 

requirements that directors have to satisfy in order to establish they took every step to prevent 

corporate insolvency. A prediction as to which steps can be taken so as to avoid being held 

liable cannot be ascertained.
1492

 For example, whilst the court in Re Purpoint
1493

 construed 

holding board meetings and seeking professional advice as taking reasonable steps to 

minimising loss to creditors; in Re Produce Marketing Consortium
1494

 the directors of an 

insolvent company who continued to trade genuinely to realise as much as possible of the 

profit of fruits in a cold store were made liable for the debts of the company. Despite their 

genuine intentions Knox J, stated that the directors’ decision to continue trading for a year 

after the company became insolvent showed that they had given very little thought to the 

plight of the company creditors. Knox J, in this case stated that the every step rule was only 

applicable in situations where a director takes positive action to repel loss to creditors.
1495

  

Positive action in the view of Knox J is that directors having realised that the company would 

not avoid insolvent liquidation ought to have ceased trading.
1496

 Thus, the lack of any 

coherent measure to adequately ascertain which steps could be taken to establish liability may 

make it difficult to tackle corporate abuse under the every step rule. 

7.3.1.1 Challenges to piercing the corporate veil under Wrongful trading 

The enactment of the wrongful trading provision in the Insolvency Act 1986 was generally 

hailed by academics as the provision which would ameliorate the inadequacies of the 

fraudulent trading provision by adequately tackling corporate abuse. Professor Prentice
1497

 

argued that the wrongful trading provision has: 

 

“Greatly altered the topography of company law, the threat to directors that they 

will be made personally liable for the debts of a company which has continued to 

trade at the expense of its creditors has significantly eroded the principle of limited 
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liability. This, in many ways, is unquestionably one of the most important 

developments in company law this century.”
1498

 

 

This optimism was based on the fact that the wrongful trading provision would be an 

exception to the general rule in Salomon
1499

 in that, directors through the wrongful trading 

provision could now be made personally liable for the debts of the company without recourse 

to establishing intention to fraud.
1500

 Despite this enthusiasm, it would appear that section 

214 has failed to fulfil its potential of providing an efficient means in which corporate abuse 

could be tackled and the protective shield of limited liability successfully removed to make 

directors personally liable for the debts of the company. The dependence upon the liquidator 

(by section 214 ) as the only appropriate person who could initiate a wrongful trading action 

could harm the ability to successfully pierce the corporate veil and make delinquent directors 

liable for their wrongful trading actions. A liquidator is supposed to discharge competently 

and impartially discharge his duties of probing the company’s affairs and filing reports upon 

the conduct of directors. Where such a liquidator is corrupt, he may accept bribes and thus, 

refrain from searching too diligently for evidence of corporate mismanagement or 

irregularity.
1501

 Consequently, his reports on the directors may succeed in obscuring the 

existence of strong grounds for initiating a wrongful trading action and directors may be 

allowed to escape being made liable for corporate debts. In light of this, section 214 of the 

Insolvency Act fails to protect both the public and creditors completely against directors who 

abuse corporate personality.
1502

 

Furthermore, the wording of the section 214 poses a major stumbling block to piercing the 

corporate veil and making delinquent directors liable for the corporate debts. For example 

whilst section 214 states that a director who “knows or ought to have known” that the 

company would not avoid going into insolvent liquidation could be made liable for the debts 

of the company, in light of the difficulty in establishing fraud,
1503

 liquidators in insolvency 

proceedings are more likely to rely on the latter criteria that a director ought to have 
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concluded that there was no reasonable prospect of the company avoiding going into 

insolvent liquidation because this is easier to establish compared to having to prove that a 

director knew that there was no chance of the company avoiding liquidation. In Re 

Continental Assurance,
1504

 Park J suggested that where fraudulent conduct becomes difficult 

to establish liquidators could rely on the “fall back”
1505

 alternative.  

The fall back alternative according to Park J is that the directors ought to have concluded that 

the company was in insolvent liquidation and hence should have ceased trading.
1506

 However, 

having a fall back option, does not presuppose that the veil could be pierced easily. It may 

still be difficult to make directors liable for corporate debts because as discussed under 

establishing liability – the situation with the “every step rule” could make it difficult to pierce 

the veil.
1507

 Given the many requirements that directors have to satisfy in order to establish 

that they took every step to prevent corporate insolvency a prediction as to which steps can be 

taken so as to avoid being held liable cannot be ascertained and this diminishes the effect of 

section 214. Lewison J in Re Hawkes Hill Publishing Co Ltd
1508

 stated that: 

 

“…Directors may properly take the view that it is in the interest of the company 

and of its creditors that, although insolvent, the company should continue to trade 

out of its difficulties. They may properly take the view that it is in the interest of 

the company and its creditors that some loss-making trade should be accepted in 

anticipation of future profitability.” 

 

This decision defeats the purpose of section 214 because it offers too much protection to the 

delinquent director. Indeed, fraudulent directors like the ones in Re Continental Assurance Co 

of London Plc
1509

 who continued to trade despite the company incurring huge losses are 

shielded from liability. Whilst this may be the case, it must be stressed that the fact that a 

director was found guilty of wrongful trading does not presuppose that every director who 

falls foul of section 214 is fraudulent or dishonest. In some instances, in providing loans to a 

company, banks will have guarantees from the directors regarding the loans to the company, 
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probably secured by a mortgage over their home.
1510

 Thus, some wrongful traders often have 

kept trading out of excessive optimism or desperation because the failure of their business is 

going to ruin them. Therefore, directors should be allowed to take risk and trade where the 

company is experiencing some difficulties, however, a balance should be struck in that, 

blatant irresponsibility should be discouraged and those who abuse the privilege of limited 

liability such as in Re Continental Assurance Co of London Plc should be made personally 

liable for the debts of the company. Government figures suggest that from 1986-2013, there 

were only 29 reported cases of wrongful trading and that personal liability was imposed on 

directors in just 11 of those cases.
1511

 Whilst it would be wrong to judge the success of the 

wrongful trading legislation purely by the number of claims brought since its inception, this 

statistics shows the inadequacy of the wrongful trading provision to tackle effectively blatant 

irresponsibility and the ineffectiveness of the provision to pierce the corporate veil. 

7.4 PIERCING THE CORPORATE VEIL ON THE BASIS OF DISQUALIFICATION 

Fraudulent trading and directors’ disqualification had originally been linked to each other, in 

that directors found liable for fraudulent trading were made liable for corporate debts, and 

also disqualified at the same time from being directors of any other company.
1512

 However, 

following a succession of financial scandals and corporate insolvencies in the 1980s, 

Parliament in an attempt to tackle corporate abuse brought together all the disqualification 

provisions in the Companies Act into a separate piece of legislation. This legislation became 

the Company Directors Disqualification Act 1986
1513

 (which would be hereby known as the 

CDDA). The rationale for passing this new separate legislation was to disqualify persons who 

abused the corporate form and to deter potential abuse of corporate personality and limited 

liability.
1514

 Whilst the disqualification provisions were removed from the Companies Act, 

the link between fraudulent trading and directors’ disqualification was maintained in the new 

CDDA 1986. Section 10 of the CDDA 1986 empowered the court to disqualify a director at 

the same time where such a person is found liable for either fraudulent trading or wrongful 
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trading under section 213 and 214 of the Insolvency Act.
1515

 The maximum period for 

disqualification that can be imposed under section 10 is 15 years.
1516

 Although section 10 of 

the CDDA empowered the court to disqualify directors for their fraudulent or wrongful 

conducts, the difficulty in establishing the test of fraudulent or wrongful conduct under 

sections 213 and 214 of the Insolvency Act makes disqualification under section 10 almost 

implausible.
1517

 

Professor Walton
1518

 observed that in the Insolvency Service Data for 2010, there were only 

16 cases brought under section 213 of the Insolvency Act for fraudulent trading, and only 10 

cases brought under section 214 for wrongful trading. While a lack of reported cases may not, 

in itself, be conclusive of these provision’s failure to achieve a more efficient regulation of 

the fraudulent trading or wrongful trading activities of directors, it is obviously a strong 

indicator of the inadequacy of the fraudulent trading and wrongful trading provisions in 

tackling corporate abuse. The effect of this inadequacy is that directors could easily escape 

personal liability and disqualification for their fraudulent or wrongful conducts. 

Consequently, in order to rectify the inadequacy of sections 213 and 214 in tackling corporate 

abuse the Government enacted the Small Business Enterprise and Employment Act 2015. 

7.4.1 The Small Business, Enterprise and Employment Act 2015 

Whilst directors under the Insolvency Act 1986 and the CDDA 1986 could escape personal 

liability and disqualification for their fraudulent or wrongful conducts, the proposals in the 

Transparency and Trust discussion paper
1519

 suggested a better alternative through which 

directors could be made liable for corporate debts and also be disqualified for their fraudulent 

or wrongful conducts. The Transparency and Trust discussion paper was launched in 2013 by 

the Government to “prevent illegal activity, better enable companies to be held to account, 

and provide businesses, investors, employees and consumers with confidence that companies 

are acting fairly.”
1520

 As part of its plan to prevent illegal activities of companies, the 
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discussion paper
1521

 acknowledged that the fraudulent trading and wrongful trading 

provisions have been inadequate in tackling abuse of the corporate form. In relation to the 

inadequacy of the fraudulent trading and wrongful trading provisions the discussion paper 

observed that the: 

“Evidential bar for fraudulent trading is fairly high…therefore, we do not expect a 

large number of fraudulent trading actions in particular to be assigned...there have 

only been 29 reported cases under wrongful trading claims between 1986 and 2013 

with liability being imposed in only 11 of those cases…these types of cases can be 

difficult to evidence and take forward...Government intervention is required to 

ensure that all opportunities are given to officeholders, to recover monies from 

those individuals who cause loss to creditors by taking advantage of the privilege 

of limited liability, where there has been misconduct.”
1522

  

 

Given the difficulty in establishing fraudulent trading or wrongful trading it was 

proposed in the Transparency and Trust discussion paper that the law needed 

strengthening.
1523

 Following this proposal, the Small Business, Enterprise and 

Employment Act 2015 (which would be hereby known as the SBEEA) was passed. 

In relation to piercing the corporate veil, section 110
1524

 stated that: 

 

(a) “The court may make a compensation order against a person on the 

application of the Secretary of State if it is satisfied that…the person is subject to a 

disqualification order or disqualification undertaking under this Act, and; (b) The 

conduct for which the person is subject to the order or undertaking has caused loss 

to one or more creditors of an insolvent company of which the person has at any 

time been a director.” 
1525
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The success of the CDDA 1986 prompted the Government to look to the disqualification 

regime as a suitable solution to tackling corporate abuse under the SBEEA 2015.
1526

 

According to the insolvency data held by the Insolvency Service in 2014-2015 approximately 

1209
1527

 disqualification orders were imposed under the CDDA 1986. Similarly, given the 

“high evidential threshold”
1528

 in establishing fraudulent and wrongful trading the 

Government in passing the SBEEA 2015 thought it necessary to extend the ambit of the 

disqualification regime to include veil piercing as a suitable means to tackle corporate 

abuse.
1529

 Whilst this may be the case, by extending the disqualification provisions in the 

SBEEA 2015 to include veil piercing, the Government basically re-established the old link 

between veil piercing and directors disqualification provisions which previously existed 

under the 1929 Companies Act.
1530

 Indeed, under the 1929 Companies Act veil piercing and 

directors disqualification were initially linked together in that, directors found liable for 

fraudulent trading under the 1929 Act were made personally liable for corporate debts and 

then disqualified at the time for their fraudulent conduct.
1531

 This was the status quo until 

1986 when the disqualification provisions were transferred from the Companies Act and 

placed in a separate legislation - the CDDA 1986.
1532

 The passing of the SBEEA 2015 re-

established the initial link between veil piercing and directors disqualification in that, both 

provisions were brought together once more under the same Act. The difference however, 

between the provisions in the Companies Act 1929 Act and the SBEEA 2015, was that whilst 

directors under the 1929 Act were first made personally liable for corporate debts and then 

disqualified at the same time for their fraudulent conduct,
1533

 the reverse is the case under the 

SBEEA 2015. Under section 110 of the SBEEA 2015, a compensatory order could be made 

against a director where such a person has been “disqualified for being unfit”
1534

 to manage a 

company. In tackling abuses of limited liability, it was proposed in the discussion paper that 
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in issuing a disqualification order against those “directors who have shown themselves to be 

unfit”
1535

 to manage a company, the court should also make the director personally liable for 

corporate debts i.e. the “director [should] pay compensation to the creditors (“a compensation 

order”) on application by the Secretary of State.”
1536

  

It must be stressed however, that disqualification based on unfitness is, in itself, not a new 

phenomenon. The courts by virtue of section 6 in the CDDA 1986
1537

 are empowered to 

disqualify a director where his conduct makes him “unfit”
1538

 to manage a company.
1539

 The 

proposal that directors should also be personally liable where they have already been 

disqualified for unfitness was a new phenomenon.
1540

 Indeed, the Cork Committee’s 

recommendation
1541

 for a “mandatory disqualification”
1542

 against unfit directors was for 

disqualification purposes only and not for veil piercing.
1543

 Whilst this may be the case, the 

success in the number of disqualifications for unfitness coupled with the relative failures in 

establishing fraudulent and wrongful trading, the Government in passing the SBEEA decided 

to extend the ambit of the unfitness regime beyond mere disqualification to include personal 

liability of directors. It was observed in the Transparency and Trust discussion paper
1544

 that 

from 1984-2013 approximately 1,200
1545

 directors were disqualified each year under section 

6 of the CDDA 1986 for unfitness.
1546

 Whilst the CDDA 1986 generally provides for a wide 

variety of grounds on which disqualification orders may be made,
1547

 in practice almost all 
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disqualification orders or undertakings are made under section 6 for unfitness.
1548

 Walters 

and Davis argue that the concept of unfitness is a very fundamental provision of the CDDA 

1986. In their view, the unfitness concept: 

“Covers many, if not all, of the specific wrongs targeted by the other fundamental 

powers of disqualification contained in section 2, section 5, section 9A and section 

10 of the disqualification Act...is the principal criterion chosen to differentiate 

conduct that is acceptable from conduct (whether by way fact or omission) that is 

unacceptable because it demonstrates a failure to meet the standards required of 

directors, and thus merits disqualification.”
1549

 

 

Professor Griffin criticised the unfitness concept as being too broad “absent of any precise 

meaning or definition... [And unclear].”
1550

 In his view, the robustness of the unfitness 

concept would make it impossible for the courts to prescribe a minimum standard of 

misconduct to which the label “unfit conduct”
1551

 can be equated. In truth, section 12C (4) (a) 

Paragraphs 1 to 4 of Schedule 1 of the SBEEA 2015
1552

 provide broad requirements which 

the court must consider in determining unfitness. However, the broadness under this 

legislation should be seen as a good thing. Park J in relation to the broadness of the unfitness 

concept observed in Re Barings Plc (No5)
1553

 that it may be possible to find unfit conduct 

where, for example, a director was responsible for trading at the risk of creditors 

notwithstanding that the conduct did not involve a breach of duty or an act of wrongful 

trading under the Insolvency 1986, section 214. The learned judge also observed that in 

addition to finding unfitness in a situation where the director made a negligent mistake it may 

also be possible to find unfit conduct, in a situation where he erred in his judgment.
1554
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7.6 CONCLUSION 

The negative aspects of corporate personality and limited liability have long been recognised 

to the extent that common law and statutory provisions have evolved to curb the exploitation 

of the corporate form. However, the protection provided by such measures has been 

ineffective. As seen in this chapter, the fraudulent trading provision under section 213 of the 

Insolvency Act 1986 has been ineffective in tackling corporate abuse because of the difficulty 

of establishing a director’s dishonest intent. The wrongful trading provision under section 

214 of the Insolvency Act1986 has also failed to create the substantial impact which it 

deserved because of the many procedural problems associated with its implementation. At 

common law, the piercing of the corporate veil has been hindered by dogmatism and a rigid 

adherence to a formula of accepted and restrictive heads of veil piercing. Whilst the statutory 

and common law attempts to curb the exploitation of the corporate form have proved 

ineffective, it is submitted here that the Government’s decision to pierce the veil upon the 

imposition of a disqualification order under the SBEEA 2015 is a welcome development. As 

opposed to the restrictive statutory and common law exceptions, the robustness of the 

disqualification provision under section 12C of the 2015 statute provide the courts with 

clarity as to the scope which a director could be personally liable made upon 

disqualification.
1555

 Since directors under the SBEEA 2015 could be made personally liable 

upon disqualification, the courts would be able to circumvent the inadequate and restrictive 

fraudulent trading and wrongful trading provisions under the Insolvency Act.
1556

 

Whilst the SBEEA 2015 may be a viable alternative to piercing the corporate veil, it is a new 

legislation and until its viability is tested in court it may be impossible to assess its impact in 

effectively piercing the veil and curbing corporate abuse. However, the union of the 

disqualification and veil piercing provisions under the SBEEA 2015 has made it possible that 

liability for corporate debts is now only ever feasible under the statutory exceptions to veil 

piercing and preventing corporate abuse, and not the common law exception. 
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8.1 INTRODUCTION  

The general availability of limited liability to the economic community was first born in the 

mid-nineteenth century and scholars of company law such as Hurst have commended the 

emergence of limited liability, describing it as “the corporation’s most precious 

characteristic.”
1557

 This suggests that limited liability is the instrument that significantly 

boosted organisational and economic growth, especially in the sphere of corporate law. Most 

companies opt for a limited liability status because it has a number of benefits for the 

organisation.
1558

 Prominent among these benefits is the separate existence of the corporation, 

which allows for the development of limited liability of shareholders for corporate debts. 

Whilst limited liability status may convey some economic benefits, this thesis challenges the 

concepts of separate legal entity and limited liability of corporations, not necessarily from an 

economic or political standpoint, all of which are really important– but from the viewpoint 

that by its inherent nature, limited liability encourages continued trade in circumstances 

where the wellbeing of a company is in jeopardy, almost to the point of its collapse. With the 

knowledge that shareholders of a company are unlikely to be held personally liable, 

companies may continue to trade when in a state of insolvency, acquiring debts in the 

knowledge that the repayment of such debts may be impossible. In such circumstances the 

personal assets of the company’s shareholders remain intact, to the financial detriment of the 

company’s creditors therefore allowing the shareholders to be shielded from their liabilities 

by inappropriate uses of the corporate form – something which was arguably never intended 

when the doctrine developed.   

Although over time judicial and legislative attempts have evolved to curb the negative 

aspects of limited liability, this thesis demonstrates that historically such attempts have 

proved ineffective. This research demonstrates that the primary reason that such attempts 

have been ineffective in combating abuse of limited liability particularly in the twenty-first 

century is because of the controversy surrounding the “fraud exception” through which the 

                                                 
1557

 J.W. Hurst The Legitimacy of the Business Corporation in the Law of the United States 1780-1970. 

(University Press of Virginia Charlottesville 1970) 9. 
1558

 Statistical release of Incorporated companies in the United Kingdom — Companies House January 2015. 



 

P a g e  218 |  

 

CONCLUSION: THE FUTURE OF THE CORPORATE VEIL? 

courts may disregard the company’s limited liability status with a view to making the 

controllers personally liable for corporate debts. This thesis concludes that the “fraud 

exception” is too restrictive, incoherent and rigid, and is thereby unsuited to tackling 

corporate abuse. As seen in this research, in the absence of any proper understanding of the 

“fraud exception”, courts have been unable to differentiate in a principled way between 

instances in which the limited liability shield is appropriate, and those in which it is not. 

Instead the courts have relied on little more than vaguely articulated notions of unfairness and 

injustice. Notwithstanding the controversy surrounding the negative aspects of limited 

liability, this thesis argues that the recently passed Small Business, Enterprise and 

Employment Act 2015 (SBEEA 2015) seems to provide a viable alternative to curb abuses of 

limited liability. This thesis is significant because it analyses through history measures aimed 

at tackling one problem – corporate abuse, and the identification of a consistent chain of 

failures to learn from past abuses to develop adequate measures aimed at preventing 

corporate irresponsibility in the twenty-first century. 

8.2 THE RESEARCH 

This research critically examines whether the current corporate legal form represented by a 

limited liability status institutionalises corporate irresponsibility. To achieve this aim, 

Chapters 1 to 4 provide the background, outlining the historical origins and the earliest 

abuses of limited liability in the United Kingdom. Chapter 5 builds upon this, and discusses 

the issue of incorporation and its consequences. In doing so, it highlights the significance and 

effects of the separate legal personality principle as identified by the House of Lords in 

Salomon, and the circumstances which may warrant disregarding the separate personality of 

the company. Chapter 6 then critiques mechanisms for piercing the corporate veil under 

common law provisions, considering whether they are adequate in preventing corporate 

abuse, before Chapter 7 advances this discussion further by considering statutory piercing of 

the corporate veil. The research in Chapter 7 concludes by determining the adequacy of the 

statutory provisions in preventing corporate abuse. 

8.2.1. Overview of Chapters  

Chapter 1 – ‘The UK History of Limited Liability’  

This chapter shows that following the collapse of the Roman Empire, Britain adopted many 

of the Roman mercantile forms, but in early commercial trading arrangements, limited 
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liability was not recognised. It shows that these mercantile forms comprised people in the 

same trade or profession that met to promote their collective interests.
1559

 It argues that whilst 

these mercantile forms were at first not legally recognised as corporate entities, growth in 

commercial activities and foreign trade meant that a corporate form was necessary in order 

that business could be conducted properly and efficiently.  

Consequently, Guild merchants “imperceptibly metamorphosed”
1560

 into the regulated 

company that is, a company regulated by its charter or an association to which the name 

‘company’ was conferred. The regulated company was granted corporate privileges through 

its charter and were invariably granted all the usual attributes of corporate personality.
1561

 

This chapter considers the benefits offered by chartered companies, but also identifies that 

such entities did not benefit from limited liability because liability in consequence of 

commercial activities in early trading arrangements was predominantly unlimited. Following 

trade expansion into foreign territories these chartered companies created joint stock accounts 

and engaged in commercial voyages, with such voyages carried out in the form of a ‘joint 

stock’ company. The majority of these joint stock companies in the fourteenth and fifteenth 

centuries had no limited liability for members’ liability and in consequence liability for 

commercial activities was predominantly unlimited. It is seen that whilst liability was 

generally unlimited in this period, British businessmen were able to invent ways through 

which their liabilities in commercial arrangements could in certain instances still be 

limited.
1562

 Whilst corporations were granted privileges to engage in commerce, these 

privileges have been identified here as some of the earliest cases of corporate abuses. The fact 

that corporations have a legal personality and are treated in legal terms as fictional 

individuals independent of members, allows dishonest controllers to use this to the 

disadvantage of many creditors.
1563

 This chapter identifies that as long as commerce has 

existed, abuses have always accompanied the corporate form.   Although the courts, through 

the writ of distringas attempted to curb such abuses, this chapter highlights that the 
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Government’s desire to protect nascent economic development meant that the writ failed 

adequately to prevent corporate abuse.
1564

 

Chapter 2 – ‘The growth and dangers in the corporate form in the eighteenth century 

and the emergence and significance of the concept of limited liability’.  

The discussion in Chapter 2 builds on the research in Chapter 1. The work in Chapter 2 

discusses one of the earliest and infamous abuses of corporate personality, by analysing the 

impact of the collapse of the South Sea Company on shareholders and the economy as a 

whole. In doing so, this chapter examines the rise and collapse of Britain’s biggest sham 

company in the eighteenth century.  

The boom in commercial activities saw many companies acquire charters for their operations. 

Many of the companies granted charters were not genuine. Although the charter of the South 

Sea Company was genuine, the failure of the Company demonstrates that in order to curb 

corporate abuse firms should not be allowed to possess so much power because that would 

make abuse inevitable. As seen in this chapter, despite its genuine charter, the broad 

commercial powers given to the South Sea Company culminated in the abuse of such powers, 

and when the Company eventually collapsed, it sent enormous shock waves through the 

British financial system, resulting in serious economic depression. The effect of the collapse 

of the South Sea Company marked the beginning of severe opposition to the joint stock form 

of business and, ultimately, the implementation of limited liability in the mid-nineteenth 

century. Although the Government attempted to tackle corporate abuse through the Bubble 

Act of 1720, Chapter 2 suggests that the Bubble Act was an imperfect piece of legislation. 

Government sympathy for the South Sea Company meant that the Bubble Act was used to 

target other companies which competed with the South Sea Company instead of preventing 

the formation of fraudulent companies – although such this behaviour was rife in that period. 

This chapter supports the view that corporate abuse can only be successfully prevented where 

there are no conflicts of interest. It also shows that historically abuse has always been 

associated with the corporate form. Whilst the Bubble Act was used to prevent firms from 

competing with the South Sea Company, it is seen in this chapter that the Bubble Act was 

probably inadvertently one of the most effective pieces of legislation to have emerged from 
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the eighteenth century to tackle corporate abuse. By placing severe restrictions on the 

formation of joint stock companies, the Bubble Act prevented the growth of fraudulent 

corporations that was rife in that period. Although the Act was ultimately repealed because of 

its harsh provisions, the significance and impact of the repeal was further explored through 

research in Chapter 3 which explores the efficacy and adequacy of other legislation passed to 

tackle corporate abuse and the failure to recognise limited liability in the nineteenth 

century.
1565

 

Chapter 3 – ‘The significance of the Bubble Act and its Impact’ 

This chapter discusses the events that took place after the collapse of the South Sea Company 

and the repeal of the Bubble Act in 1825 as well as the various corporate reforms that existed 

after 1825. The research in Chapter 3 advances the discussions in preceding chapters because 

it explores the debates and failed attempts by Governments towards tackling corporate abuse 

and establishing limited liability in the 1830s before giving consideration, to the Joint Stock 

Companies and Registration Act of 1844, which established freedom of incorporation.  

Before the Bubble Act was repealed, commercial activities in Britain were for years restricted 

as a result of the strict adherence to the Bubble Act. The collapse of the South Sea Company 

had damaged public confidence in joint stock companies and the Government through the 

Bubble Act prevented or made extremely difficult the formation of joint stock companies and 

other corporations. The industrial revolution triggered in 1825 the repeal of the Bubble Act, 

and following this, many joint stock corporations in industries such as mining, canal, railway, 

gas and banking companies emerged in the 1830’s. Chapter 3 examines the role of the 

industrial revolution in bringing commercial success which was particularly significant given 

the huge capital, risk and hazardous nature of some of these companies. In light of these 

risks, there was a feeling of apprehension that a collapse of any of these companies could 

trigger another recession; hence, the possibility of limitation of liability for the first time 

became a topical issue in Parliament towards the middle of the nineteenth century. This is a 

key theme in Chapter 3, and the research here draws heavily upon the historical analysis 

present in Chapters 1 and 2.  Chapter 3 also tests the argument in favour of the liabilities of 

shareholders being limited, and pays significant attention to the vehement opposition from 

within and outside Parliament. Chapter 3 advances these discussions by considering the 
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passing of the Trading Companies Act 1834, Chartered Companies Act 1837 and the Joint 

Stock Companies Registration Act 1844 because these were all introduced in an attempt to 

address corporate abuse.  

The economic boom, especially in the railway sector saw the emergence of numerous 

fraudulent companies in the nineteenth century.
1566

 Thus, the Government passed these pieces 

of legislation with the aim of tackling corporate abuse in that period. Whilst this may be the 

case, Chapter 3 stipulates that these Government responses were all ineffective and 

inadequate in tackling corporate abuse. The research here aids our understanding of the fact 

that for legislation to effectively curb corporate abuse, there has to be a clear understanding 

of the types or forms of abuse before legislation is enacted. That the Trading Companies Act 

1834 and the Chartered Companies  Act1837 did not properly address the forms and types of 

corporate abuse, and also that these pieces of legislation omitted to provide punishment for 

persons abusing the corporate form demonstrated that the Government perhaps lacked an 

understanding of the level of  abuse in that period. This chapter therefore shows that the 

provisions within these Acts were insufficient in tackling corporate abuse.   

Similarly, whilst the 1837 Act offered limited liability to only large corporations, this 

legislation was vehemently opposed primarily on the basis that limited liability could lead to 

corporate abuse. It also showed that the Government failed to learn from previous abuses of 

limited liability to enact legislation that could tackle effectively corporate abuse.
1567

 Given 

the inefficiency of the 1834 and 1837 Acts to tackle corporate abuse, the Government passed 

the Joint Stock Companies and Registration Act of 1844 with the aim of providing legislation 

that would tackle effectively corporate abuse.
1568

  

The passing of the 1844 Act played a significant role in the development of British 

corporations because where previously only incorporated joint stock companies had 

privileges such as standing to sue and be sued in the name of the organisation, the 1844 Act 

granted “all associations, bodies and companies with transferable shares”
1569

 incorporation 

provided they were duly registered. This meant that incorporation – once considered a 
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privilege in England, – for the first time became freely available. Chapter 3 significantly 

identifies that these developments have shaped corporate privileges since 1844. The 

distinction that had always existed between incorporated and unincorporated companies by 

way of corporate privileges was completely wiped out under the Companies Act of 1844. 

Whilst the 1844 Act made incorporation freely accessible, Chapter 3 argues that by making 

incorporation generally available, the 1844 Act allowed fraudulent corporations to easily gain 

access to incorporation with the resultant effect that indiscriminate incorporation of 

fraudulent railway companies led to the economic crisis in 1847.
1570

 The inadequate 

Government response in tackling corporate abuse in the mid-1800s, provided the foundation 

for the discussion in Chapter 4, which rests on the difficulties experienced in recognising 

limited liability as a concept under English law.  

Chapter 4 – ‘The Struggle for limited liability’  

The discussion here explores the very intense and complex struggle for the general 

recognition of limited liability in England. It argues that the struggle for the general 

recognition of limited liability in the mid-nineteenth century centred on two primary aspects: 

firstly, the economic exigencies of limited liability and, secondly, the benefits of allowing the 

general public to participate in limited liability. In respect of the first aspect, Chapter 4 argues 

that the inadequate Government response, coupled with the economic depression of 1845, 

triggered debates regarding the general extension of limited liability. As a result of the 1845 

economic depression, many wealthy investors had been left bankrupt due to their role as 

shareholders in a company. Thus, after 1845 when the economy picked up again, many 

investors in fear of losing their wealth chose to invest in companies with limited liability 

status because they knew their personal assets were protected in case of corporate insolvency. 

The investment in only limited liability companies created an imbalance in the economic 

boom leading up to 1855 because many companies without limited liability suffered in the 

process irrespective of their commercial success. Thus, it was argued in Parliament
1571

 that to 

create a balance in the economic success there was a need to extend limited liability to every 

company because this would ensure investment was spread across all companies with 
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consequential economic benefits.
1572

 The discussion in Chapter 4 also considers the second 

aspect, in that there was the general feeling that poor and middle-class savers were being 

denied the benefits of limited liability because the Government focused on protecting the 

wealthy.
1573

 Consequently, it was argued that the general introduction of limited liability 

would provide additional capital for projects because the poor and middle classes would be 

able to invest in limited liability companies. As a result, the support for limited liability 

gained momentum in 1850 – a significant factor in the development of regulation in this area. 

 Chapter 4 analyses the fierce arguments against the general extension of limited liability 

undertaken in the 1850s, and highlights the main arguments in this debate. One of the most 

prominent arguments against limited liability was that it could encourage fraud, speculative 

behaviour, and unnecessary risk taking. Opponents of limited liability such as Lord Curriehill 

argued that investors knowing that they were exempt from corporate debts could be tempted 

to abuse the corporate form and take unnecessary risks.
1574

 It was also argued that extending 

limited liability was totally against the commercial norm of unlimited liability upon which 

the nation had thrived.
1575

  These divided opinions surrounding limited liability prompted the 

Government to launch a formal investigation into the merits and demerits of limited liability. 

The Royal Mercantile Law Commission whose duty it was to investigate whether limited 

liability was desirable or not, concluded that it was not.
1576

 The basis for their rejection of 

limited liability was the lack of adequate control and the potential for abuse.  

However, despite this rejection, Chapter 4 demonstrates that enormous public support for the 

idea that limited liability should be extended for the benefit of the poor and middle-class 

pressurised the Government into making limited liability generally available in 1856. The 

research here demonstrates that the potential for abuse gave opponents of limited liability a 

strong moral ground as to why limited liability should not be generally introduced. It also 

highlights the need for effective legislation to prevent abuse of limited liability. This 

conclusion in Chapter 4 therefore provides a platform for the discussion of the fundamentally 

significant Salomon decision in Chapter 5.  

Chapter 5 – ‘The Consequences of Incorporation with limited liability’ 
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This chapter assesses whether the Government’s decision to generally introduce limited 

liability in Chapter 4 increased abuse of the corporate form. The discussion here focuses 

primarily on the judgment of the House of Lords in Salomon.
1577

 This judgment established 

the principle that once incorporated, a company must be treated as a distinct legal entity to 

the extent that if incorporated with limited liability status, the shareholders of the company 

should ordinarily be exempt from any form of corporate liability. The research here 

vindicates the arguments against limited liability in Chapter 4. The decision to generally 

introduce limited liability led to the indiscriminate formation of one-man type companies 

which undeniably increased corporate abuse. Chapter 5 also builds upon the discussions in 

Chapter 3 to argue that given the ineffective nature of legislation to tackle corporate abuse, 

the courts when presented with the opportunity in Salomon, had no choice but to deal with 

the issue of corporate abuse. Whilst this may be the case, the research in Chapter 5 

emphasises the need for clarity of both judicial and legislative tools aimed at tackling 

corporate abuse. Chapter 5 criticises the decision of the House of Lords in Salomon on the 

basis that the “fraud exception” safeguard put in place by the House of Lords to disregard 

separate personality, and make controllers liable for corporate debts is not adequate to 

prevent the corporate form from abuse. The omission to define clearly the term “fraud”, and 

also whether fraud involves the criminal proof of intention to defraud, makes fraud as a 

means to curb corporate abuse inadequate and inefficient. The analysis in Chapter 5 

concludes that this failure has allowed the courts to incrementally proffer different meanings 

as to what they believe fraud is. Chapter 5 advances the arguments that these scattered 

definitions make fraud as an exception to piercing the corporate veil difficult to establish. It 

argues that the difficulty in establishing fraud subjects the corporate form to abuse because 

dishonest businessmen, knowing that fraud would be difficult to establish, could abuse the 

corporate form and escape the consequences of their fraudulent conduct. This discussion, in 

light of the conclusions reached concerning the meaning of “fraud” provides the foundation 

for the remaining two chapters which in turn, critically consider legal mechanisms for 

piercing the corporate veil, beginning with the common law in Chapter 6.  

Chapter 6 – ‘Piercing the Corporate Veil under Equity – A new Orthodoxy’? 

The penultimate substantive chapter explores ‘Piercing the Corporate Veil under Equity – A 

new Orthodoxy’? It builds upon previous discussions concerning Salomon. It argues that the 
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inadequacy of the “fraud exception” put in place by the House of Lords forced the courts 

years later to try to create definitions as to the meaning of fraud under common law. In light 

of this inadequacy, the research in Chapter 6 discusses and differentiates equitable fraud and 

common law fraud to determine which could be more appropriate as a mechanism to pierce 

the corporate veil. It argues that given its extensive nature, the equitable fraud principle could 

have been an effective means of tackling corporate abuse, but for the rigidity of Salomon. 

Chapter 6 also considers the Supreme Court definitions of fraud within the rubric of the 

evasion and concealment principles as espoused in Prest v Petrodel Resources Ltd
1578

 to 

determine whether they are sufficient enough or too narrow in scope as a basis to pierce the 

corporate veil. It argues that, like the Salomon principle, the evasion and concealment 

principles are too narrow and restrictive. The research here argues that in the light of evolving 

commercial relationships in the twenty-first century, coupled with the inefficacy of the 

evasion and concealment principles to adequately tackle corporate abuse, there is the need for 

the courts to adopt a flexible approach outside of Salomon and evasion and concealment 

principles. It argues that such a flexible approach includes piercing the veil in the interests of 

justice. Whilst piercing the corporate veil in the interests of justice has been disavowed by the 

courts as being too broad, and rejected as a means to pierce the corporate veil, the chapter 

concludes that given the inefficacy of the evasion and concealment principles to pierce the 

corporate veil, the justice concept remains perhaps the only feasible means through which 

corporate abuse could be effectively tackled under the common law, and therefore provides 

the basis for the continuing discussion of veil piercing from a statutory perspective in Chapter 

7.   

Chapter 7 – ‘Statutory Piercing of the Corporate Veil: A Circuitous Route’  

Having established the difficulties of piercing the corporate veil at common law in Chapters 5 

and 6, Chapter 7 analyses the companies’ legislation to determine whether it has been 

effective and adequate in tackling abuse of limited liability. Chapter 7 considers the 

fraudulent trading and wrongful trading
1579

 provisions as mechanisms to statutorily pierce the 

corporate veil. The discussion here demonstrates that these provisions are inadequate. As 

such, this chapter argues that there ought to be an alternative method of piercing the veil, and 
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additionally, of making individuals liable for corporate debts other than by proceedings under 

sections 213 and 214 of the Insolvency Act 1986.  

The analysis within Chapter 7 continues with discussion of the reports of the Greene, Cohen, 

Jenkins and the Cork Committees set up by Governments to tackle corporate abuse.
1580

 The 

discussion within Chapter 7 focuses on the adequacy of the historical developments relating 

to liability for corporate debts that have been introduced through the formation of such 

Committees. It analyses the personal liability of directors, as determined by companies’ 

legislation, before critiquing the provisions dealing with the disqualification of company 

directors. In relation to disqualification, Chapter 7 argues that the Government’s decision to 

pierce the veil through the imposition of a possible compensation order dependent upon a 

disqualification order under the SBEEA 2015 is a welcome development. This is especially 

so given the failure of the statutory provisions of fraudulent trading and wrongful trading to 

pierce the veil. Chapter 7’s final contribution is to question, the robustness of the 

disqualification regime under the Companies Directors Disqualification Act 1986, as 

amended by the recently passed SBEEA 2015, and assess whether this can provide a more 

rigorous alternative to piercing the corporate veil, thereby curbing corporate abuse. Whilst 

there are currently common law and statutory provisions to curb corporate abuse, it is seen 

from this research that these provisions when tested against the ambiguous and rigid 

“Salomon Principle,” do not effectively curb corporate abuse, and it is seen that the current 

paradigm ought to change. Given the obvious inefficiency of existing laws to pierce the 

corporate veil, this research suggests that the courts move away completely from the Salomon 

principle and the evasion and concealment principles, and pierce the corporate veil in a way 

that would reflect justice and fairness for aggrieved parties. 

8.3 FUTURE RESEARCH?  

The research in this work focuses on a historical analysis of measures designed to tackle 

abuses of limited liability and corporate abuse in the United Kingdom. Although references in 

relation to piercing the veil in other jurisdictions such as the USA were made in this work, 

this is for the sake of examples or for comparative purposes. No in-depth, detailed 

comparative study between legal jurisdictions has been made. A comparative discussion 
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 Report of the Company Law Amendment Committee 1925-26 HMSO Cmd 2657 (the Greene Committee 
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would include wider considerations, including comparing companies legislation in other 

jurisdictions to determine whether the UK could learn from foreign jurisdictions. Such a 

comparative study could form the basis for future research. Similarly, notwithstanding the 

historical controversy surrounding the negative aspects of limited liability, this thesis argues 

that the recently passed SBEEA 2015 seems to provide a viable alternative to curb abuses of 

limited liability. Given that this legislation is new, its viability as a suitable alternative to 

pierce the corporate veil has not been tested. Thus, it is difficult to know whether it provides 

a viable alternative to pierce the corporate veil. As such, it is possible that further research 

may be completed on the SBEEA 2015 to determine whether it is a viable alternative to 

pierce the corporate veil. As the compensation order regime only applies to conduct occurring 

after October 2015, it will be some time before any useful data became available.   

8.4 CONCLUDING REMARKS  

This thesis examines whether the current corporate legal form represented by a limited 

liability status institutionalises corporate irresponsibility. This work considers that although 

the institution of the company as a legal person is unquestionably the bedrock of modern 

company law, it undeniably entrenches corporate irresponsibility. This thesis arrived at such a 

conclusion by applying legal principles to practical examples to determine whether the 

concept of limited liability and the evolution of the concept of corporate personality 

institutionalise corporate irresponsibility. In doing so, this research examined the 

circumstances through which the veil could be pierced from two connected perspectives: 

firstly, under the common law and secondly, under statute. 

8.4.1. Piercing the Veil through Common Law  

It is seen from the research that piercing the corporate veil in order to make a controller 

personally liable for corporate debts is almost impossible to achieve under the common law. 

The primary reason for this difficulty, as has been explored in this thesis, falls on establishing 

fraud. It is seen from the research that while it is well established under the common law that 

the courts will not allow the corporate form to be used for the purposes of fraud, the failure of 

the House of Lords in Salomon to define clearly the meaning of fraud has made the shape and 

form of the “fraud exception” confusing and ambiguous. As is seen in this research, the lack 

of clarity in relation to the meaning of fraud, forced the courts to proffer different types of 

definitions to the term fraud.  It also seen from this work, that when finally presented with the 

opportunity to clarify the issue of fraud as a means to piercing the corporate veil and making 
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a controller liable for corporate debts, the Supreme Court in Prest v Petrodel Resources 

Ltd
1581

  elected instead to affirm the common law idea of fraud as espoused in Salomon. The 

corporate veil cannot be pierced unless it is subjected to abuse. Despite this affirmation, 

exactly what constitutes “abuse” remains uncertain.  

Similarly, when presented with the opportunity to clarify the meaning of fraud as a means to 

piercing the corporate veil, the Supreme Court in VTB Capital Plc Nutritek International 

Corp
1582

 suggested that there is no principled basis upon which it can be said that one can 

pierce the veil of incorporation. The precise nature, basis and meaning of the principle are all 

somewhat obscure, as is the precise nature of circumstances in which the principle can apply. 

The effect of such ambiguity this thesis argues produces two results. Firstly, the ambiguity as 

to the meaning of fraud makes the courts reluctant to pierce the veil where there has been 

misconduct in relation to corporate affairs. Secondly, the reluctance of the courts to pierce the 

veil due to the ambiguity of the circumstances and scope of the “fraud exception” allows 

dishonest controllers or directors as was seen in the case of VTB to use their limited liability 

companies to perpetrate fraud knowing that they could escape without consequences for their 

fraudulent conduct.  
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 [2013] UKSC 5; [2013] 2 AC 337. 
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  [2013] 3 WLR 1.  
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8.4.2. Piercing the Veil through Statute   

Given the difficulty in piercing the veil through common law principles, this research 

necessarily also considers whether piercing the veil through statutory provisions may be a 

viable alternative to tackling corporate abuse. In determining whether veil piercing through 

statutory principles may be possible, this research analyses the companies’ legislation 

through considerations of case law to determine whether the legislation has been effective 

and adequate in tackling abuses of limited liability. In doing so, this work analyses the 

fraudulent trading and wrongful trading provisions in the Insolvency Act 1986, before 

considering the piercing of the corporate veil on the basis of disqualification under the 

SBEEA 2015. In relation to fraudulent trading, this research demonstrates that the fraudulent 

trading provision – like its common law counterpart – is inadequate to pierce the corporate 

veil. This work suggests that the strict requirement under the Insolvency Act that the “intent” 

of a controller has to be proved before a person could be made personally for fraudulent 

trading makes it extremely difficult to find a dishonest controller or director. It is seen from 

the judgment in Morphitis v Bernasconi
1583

 that unless it is established that a director 

knowingly wants to be fraudulent, the courts may be reluctant to pierce the veil. This work 

considers the decision in Morphitis on the basis that it allows directors or controllers with 

“oblique”
1584

 intentions to perpetrate fraud without being liable for their fraudulent conduct. 

This thesis also discusses the wrongful trading remedy as a means to piercing the corporate 

veil under the Insolvency Act. It argues that while the wrongful trading concept was 

introduced to ameliorate the inadequacy of fraudulent trading, wrongful trading itself is also 

inadequate to pierce the corporate veil.  

It is seen from the research that the strict requirements of the Insolvency Act that a director 

must prove that he has taken “every step”
1585

 to prevent loss to creditors in order to escape 

liability for corporate debt is a difficult requirement to prove. As was demonstrated in Re 

Produce Marketing Consortium
1586

 and Re Purpoint
1587

 there are a number of requirements 

that directors have to satisfy in order to establish that they took “every step” to prevent 

corporate insolvency.  
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 [2003] EWCA Civ 289; [2003] Ch 552. 
1584

 A. Savirimuthu “Morphitis in the Court of Appeal: some reflections” (2005) 26 Company Lawyer 248. 
1585

 Section 214 (3) Insolvency Act 1986.  
1586

 [1989] 5 BCC569. See also C. Cook “Wrongful trading-is it a real threat to directors or a paper tiger”? 

(1999) 99 Insolvency Lawyer 100. 
1587

 [1991] BCLC 491.  
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This ambiguity makes it difficult to predict which steps can be taken so as to avoid being held 

liable for wrongful trading. As this research suggests, in Re Hawkes Hill Publishing Co 

Ltd,
1588

 the ambiguity of the “every step” rule allows potentially culpable individuals to 

escape liability for their wrongful conduct.  

8.5. THE FINAL THOUGHT  

In completing this research, consideration of the disqualification regime as amended by the 

SBEEA 2015 as an adequate means to prevent corporate abuse is also discussed. This 

research concludes that given the inadequacy of the fraudulent trading and wrongful trading 

provisions in piercing the veil under the Insolvency Act 1986, the Government following the 

recommendation in the Transparency and Trust discussion paper
1589

 extended the 

disqualification regime to include veil piercing under the recently passed SBEEA 2015 as a 

means to adequately tackle corporate abuse. In passing this legislation, the Government 

identified disqualification for unfitness under the SBEEA as a possible route through which 

the veil could be pierced to prevent corporate abuse.
1590

 Although disqualification for 

unfitness was originally used only for disqualification purposes under the Companies 

Director Disqualification Act 1986, (CDDA)
1591

 the relative success in the number of 

directors disqualified for unfitness under the CDDA prompted the Government to extend the 

disqualification regime to include veil piercing by introducing new provisions into the 

CDDA.
1592

  It is seen from this research that the robustness of the unfitness regime under the 

CDDA contributed immensely to the disqualification regime being extended to include veil 

piercing under SBEEA.
1593

 Although disqualification on the basis of unfitness has been 

criticised as being too robust, wide and “absent of any precise meaning or definition...”
1594

 

this thesis suggests that the broadness of the unfitness regime under the CDDA (as amended 

by the SBEEA 2015) should be seen as a good thing because it could be a viable means to 

pierce the corporate veil.  

                                                 
1588

 [2007] BCC 937.  
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 Transparency & Trust: Enhancing the Transparency of UK Company Ownership and Increasing Trust in UK 

Business Discussion Paper July 2013.  
1590

 Section 15A of the Companies Directors Disqualification Act. See also Transparency & Trust: Enhancing 

the transparency of UK Company Ownership and Increasing Trust in UK Business Discussion Paper July 2013, 
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1591

 Section 6 Companies Directors Disqualification Act 1986 accessed March 2016. 
1592

 The Insolvency Service April 2015-March 2016 www.gov.uk/government/statistics/insolvency-statistics See 

also Francis Wilks & Jones: “Directors Disqualification Recent Statistics.”   
1593

 Section 15A Companies Director Disqualification Act 1986. 
1594
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It is seen from the research that the concept of limited liability has long been recognised to 

the extent that common law and statutory provisions have evolved to curb the abuse of the 

limited liability company. However, the protection provided by such measures is rarely 

invoked. For example, the fraudulent trading provision
1595

 has been used in very limited cases 

because of the difficulty of establishing a director’s criminal intent to defraud, and the 

wrongful trading provision
1596

 has failed to live up to its expectations of preventing corporate 

abuse because of the many procedural problems linked to its implementation of the “every 

step” rule. At common law, piercing the corporate veil has been hindered by the rigidity and 

strict adherence to the restrictive Salomon principle.  

Whilst this may be the case, the extension of the disqualification regime to include veil 

piercing under SBEEA 2015 has made it possible that liability for corporate debts is now 

only ever feasible under the statutory exceptions to veil piercing, and not the common law 

exception. As opposed to the restrictive common law exception, the robustness of the 

disqualification provision under the amended CDDA 1986 provides the courts with clarity as 

to the scope of liability that can be attached to a director upon disqualification. Due to the 

broadness of the SBEEA amendments, the courts may be able to circumvent the inadequate 

and restrictive fraudulent trading and wrongful trading provisions under the Insolvency Act. 

All in all, this research adds to our understanding that from its historical origins the concept 

of limited liability has always entrenched corporate irresponsibility with detrimental 

consequences, and the judicial and legislative efforts at tackling corporate abuse have so far 

been ineffective and inadequate. This research demonstrates that whilst this may be the case, 

the robustness of the disqualification provision as amended recently by the SBEEA 2015 may 

be a viable alternative through which the courts and the Government may be able to reach a 

dishonest controller and finally prevent adequately corporate abuse. The broad meaning given 

to “unfit” conduct under the CDDA may be used efficiently to fill the gap created by the 

courts reluctance to adopt a wide “interest of justice” exception to the Salomon principle.   
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 Section 213 Insolvency Act 1986. 
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